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PETITIONER/CROSS-RESPONDENT’S AMENDED CERTIFICATE OF
INTERESTED PERSONS AND CORPORATE DISCLOSURE
STATEMENT

The undersigned counsel of record for Petitioner/Cross-Respondent G4S
Regulated Security Solutions, A Division of G4S Security Solutions (USA) INC,,
F/K/A The Wackenhut Corporation, certifies that the following listed parties have
an interest in the outcome of this case: |

1. Cherof, Edward M. (Attorney for Petitioner/Cross-Respondent)

2. Diaz, Margaret J. (Regional Director, National Labor Relations Board,
Region 12)

3. Frazier; Thomas (Charging Party)

4. G4S Regulated Security Solutions, A Division of G4S Security
Solutions (USA) INC., F/K/A The Wackenhut Corporation
(Petitioner/Cross-Respondent) (GFSZY)

5. Hirozawa, Kent Y. (Member)

6. Jackson Lewis P.C. (Attorneys for Petitioner/Cross-Respondent)

7. Mack, Cecil (Charging Party)

8. Miscimarra, Phillip A. (Member)

9. National Labor Relations Board (Respondent/Cross-Petitioner)

10. Pearce, Mark Gaston (Chairman)




11.

12.

13.

14.
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Plass, Shelley B. (Counsel for the Acting General Counsel National
Labor Relations Board)

Schudroff, Daniel (Attorney for Petitioner/Cross-Respondent)
Schwartz, Jeffrey A. (Attorney for Petitioner/Cross-Respondent)

Spitz, Jonathan J. (Attorney for Petitioner/Cross-Respondent).

Pursuant to Eleventh Circuit Rules 26.1-1, 26.1-2, 26.1-3, and 28-1(b), and

Fed. R. App. P. 26.1, G4S identifies the following subsidiaries, conglomerates,

affiliates and parent corporations:

1.

G4S Regulated Security Solutions is a division of G4S Secure
Solutions (USA) Inc. G4S Secure Solutions (USA) Inc. is a wholly-
-owned subsidiary of G4S Holding One, Inc. (“G4SHO”), a Delaware
corporation.

G4SHO is a wholly owned subsidiary of G4S US Holdings Limited
(G4SUSH), a British company. G4SUSH is a wholly owned
subsidiary of G4S Corporate Services Limited (G4SCS), a British
company. G4SCS is a wholly owned subsidiary of G4S plc, a British
company publicly traded on the London Stock Exchange. It is also
publicly traded on the Over the Counter (OTC) Exchange in the

United States using the ticker symbol GFSZY.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 28, 2015, a copy of the foregoing
VOLUME 1, APPENDIX OF PETITIONER/CROSS-RESPONDENT G4S
REGULATED SECURITY SOLUTIONS, A DIVISION OF G4S SECURITY
SOLUTIONS (USA) INC., F/K/A THE WACKENHUT CORPORATION has
been served via the Court’s electronic case filing system which will automatically
serve the following counsel of record:

Linda Dreeben, Esq.
Deputy Associate General Counsel
Usha Deenan, Esq.
Gregoire Sauter, Esq.
National Labor Relations Board
Appellate Court Branch
1015 Half St., SE
Washington, DC 20570
linda.dreeben@nlrb.gov

I hereby certify that on October 28, 2015, I caused to be served a true and
correct copy of the within and foregoing VOLUME I, APPENDIX OF
PETITIONER/CROSS-RESPONDENT G4S REGULATED SECURITY
SOLUTIONS, A DIVISION OF G4S SECURITY SOLUTIONS (USA) INC.,
F/K/A THE WACKENHUT CORPORATION via electronic mail and U.S.
Mail upon the following:

Margaret J. Diaz, Regional Director
Shelley B. Plass
National Labor Relations Board
Region 12
South Trust Plaza

201 East Kennedy Blvd. — Suite 530
Tampa, FL. 33602-5824
margaret.diaz@nlrb.gov

Mr. Thomas Frazier
(Address withheld)
Homestead, FL 33033-3238
fraziertom(@gmail.com
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Mr. Cecil Mack
(Address withheld)
Miami, FL 33142-2513
cecilmack3 @gmail.com

By: /s/Jonathan J. Spitz
Jonathan J. Spitz
Georgia Bar No. 672360

Attorney for Petitioner-Cross
Respondent G4S Regulated
Security Solutions, A Division of
G4S Security Solutions (USA)
INC., F/K/A The Wackenhut
Corporation ‘
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EXHIBIT A

JUNE 25, 2015 DECISION AND ORDER
Cases 12-CA-026644 and 12-CA-026811
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NOTICE: This apition is subject lo formal revision before publication in the
bound vohmes of NLRB decisions. Readers are reque:led 10 »aryj' the Ex-

ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any bpographical or other fonnal errors so lhal corrections can
be included in ihe borwd volumes.

G4S Regulated Security Solutions, a Division of G4S
Secure Solutions (USA) Ine. f/k/a The
Wackenhut Corporation and Thomas Frazier
and Cecil Mack, Cases 12-CA-026644 and 12—
CA—026811

June 25, 2015
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
AND HIROZAWA

On September 28, 2012, the Board issued a Decision
and Order Remanding in this proceeding, which is re-
ported at 358 NLRB No. 160. - On April 30, 2013, the
Board issued a Supplemental Decision and Order, which
is reported at 359 NLRB No. 101, Thereafter, the Re-

“spondent filed a petition for review in the United States
Court of Appeals for the District of Columbia Circuit.

At the time of the Decision and Order Remanding and
the Supplemental Decision and Order, the composition of
the Board included two persons whose appointments to
the Board had been challenged as constitutionatly infirm.

" On June 26, 2014, the United States Supreme Court is-
sued its decision in NLRB v. Noel Canning, 134 S.Ct.
2550 (2014), holding that the challenged appointments to
the Board were not valid. On June 27, 2014, the Board
set aside the Decision and Order Remanding and the
Supplemental Decision and Order. On August 18, 2014,
the court of appeals remanded this case for further pro-
ceedings.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel, -

In view of the decision of the Supreme Court in NLRB
v, Noel Canning, supra, we have considered de novo the
judge’s decision, supplemental decision, and the record
in light of the exceptions and briefs. We have also con-
sidered the now-vacated Decision and Order Remanding
and the Supplemental Decision and Order, and we agree
with the rationale set forth therein, Accordingly, we af-
firm the judge’s rulings, findings, and conclusions and
adopt the judge’s recommended Order to the extent and
for the reasons stated in the Decision and Order Remand-
ing reported at 358 NLRB No, 160 and the Supplemental
Decision and Order reported at 359 NLRB No. 101,
which we incorporate by reference. The judge’s recom-

© 362 NLRB No. 134
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mended Order, as further modified here, is set forth in
full below.!

The Respondent suspended and discharged Charging
Parties Thomas Frazier and Cecil Mack, both lieutenants
in its security force at Florida Power & Light’s Turkey
Point, Florida nuclear power plant, In agreement with
the Respondent, our dissenting colleague argues that the
suspensions and discharges were lawful because, in his
view, Lieutenants Frazier and Mack are statutory super-
visors based on their possession of authority to discipline
security officers and their use of independent judgment
in exercising that authority. To so conclude, our col-
league relies on the testimony of Project Manager Mi-
chael Mareth and disciplinary notices issued by lieuten-
ants other than Frazier and Mack. For the reasons that
follow, we find this evidence insufficient to demonstrate
that Frazier and Mack are statutory supervisors.” Rather,
they are statutory employees who were suspended and
discharged in violation of Section 8(a)(13) of the Act for

. engaging in protected, concerted activity.

Because the Respondent bears the burden of proving
statutory supervisory status, the Board must hold against
the Respondent any lack of evidence on an element nec-
essaty to establish that status. See, e.g., Dean & Deluca
New York, Inc., 338 NLRB 1046, 1048 (2003)." The Re-
spondent has not proven supervisory status where the
record evidence is inconclusive or otherwise in conflict.

! We shall medify the judge’s recommended remedy and Order in
accordance with our recent decision in Don Chavas, LLC d/bla Toriil-
las Don Chavas, 361 NLRB No. 10 (2014). We shall substitute a new
notice in accordance with Duwrham School Services, 360 NLRB No. 85
(2014). In finding the 8(a}1) suspension violation for the reasons
stated in the Supplemental Decision and Order reported at 359 NLRB
No. 101, we do not rely on Fort Dearborn Co., 359 NLRB No. 11
(2012). Instead we rely on Beverly California Corp., 326 NLRB 153,
154 (1998), enfd. in relevant part 227 F.3d 817 (7th Cir. 2000). In
finding that the discharge of Cecil Mack violated See. 8(a)(1), we rely
on Evenflow Transporiation, Inc., 361 NLRB No. 160 (2014), incorpo-

‘rating by reference 358 NLRB No. 82 (2012), cited in the Supplemerital

Decision and Order. We do not rely on Belgrove Post Acute Care
Center, 359 NLRB No. 77 (2013), cited in the Supplemental Decision
and Order. In finding that the lieutenants are not statutory supervisors,
we do not rely on Alternate Concepts, Inc., 358 NLRB No. 38 (2012},
cited in the Decision and Order Remanding. Rather, we rely on the
other cases cited in the Decision and Order Remanding and on the cases
cited and discussed below.

2 Because we find Mareth’s testiniony and the disciplinary notices
insufficient to establish the supervisory status of the lieutenants, we
need not and do not rely on any portion of Frazier’s testintony, much of
which the judge discredited. See also Th. 2 of the underlying Decision
and Order Remanding, Thus, the dissent is incorrect in asserting that
the “picture [we] paint of lieutenants’ supervisory authority reflects
Prazier’s discredited account rather than Mareth’s credited festimony.™

* We address here only-the arguments raised by the dissent. With re-
spect to the other issues presented in this case, our findings are based
on the rationale set forth in the Decision and Order Remanding and the
Supplemental Decision and Order, as stated above.
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See, e.g., Phelps Community Medical Center, 295 NLRB
486, 490 (1989). Likewise, mere inferences or
conclusory statements, without detailed, specific evi-
dence, are insufficient to establish supervisory authority.
Golden Crest Healthcare Center, 348 NLRB 727, 731

(2006); Lynwood Manor, 350 NLRB 489, 490 (2007); -

see also Avante at Wilson, Inc., 348 NLRB 1056, 1057
(2006). Similatly, job descriptions, job titles, and similar
“paper authority,” without more, do not demonstrate su-
pervisory authority, Lucky Cab Co., 360 NLRB No. 43,
slip op. at 2 (2014); Golden Crest, 348 NLRB at 731.
And like other statutory indicia of supervisory status, the
authority to discipline other employees is not determina-
tive unless it is exercised using independent judgment,
Oalwood Healthcare, Inc., 348 NLRB 686, 693 (2006).

Contrary to our dissenting colleague, Mareth’s testi-
mony is insufficient to carry the Respondent’s burden,
As the most senior manager in charge of security at the
facility, Mareth is several levels removed from the lieu-
tenants in the Respondent’s hierarchy, and there is no
record evidence that he ever served as a lieutenant. Per-
haps not surprisingly, Mareth’s testimony consists chief-
ly of conclusory responses to leading questions by coun-
sel.* He did not describe what procedures, protocols,
criteria, or other factors, if any, govern lieutenants® disci-
plinary actions. See, e.g., Lynwood Manor, 350 NLRB
at 490, In fact, Mareth did not testify o a single specific
instance in which a lieutenant had exercised discretion or
independent judgment regarding discipline. See, e.g.,
Avanie at Wilson, supra, 348 NLRB at 1057 (rejecting
claim of supervisory status absent evidence of specific
examples). As the D.C, Circuit stated in Oil Chemical &
Atomic Workers v. NLRB,® “what the statute requires is
evidence of actual supervisory authority visibly translat-
ed into tangible examples demonstrating the existence of
such authority.” Mareth’s generalized testimony is plain-
ly insufficient to satisfy this requirement. See aiso Gold-
en Crest Healthcare Center, supra at 731; Lynwood
Manor, supra at 490,

The eight disciplinary notices admitted into evidence,
none of which were issued by Frazier or Mack, are also
insufficient under this standard to establish that Frazier
and Mack are statutory supervisors. Even assuming that

the notices evidence authority to discipline, they do not

* For example:

Q. Do lieutenants have any role in disciplining security of-

ficers? .

A. Yes, they do.

Q. Da lieutenants have any—exercise any discretion in issu-
" ing discipline under this policy?

A. Yeah, they have the ability to do that, yes.
* 445 F.2d 237, 243 (D.C. Cir. 1971), cert. denied 404 U.S. 1039

(1872).

show that licutenants exercised independent judgment
when issuing them. To exercise independent judgment,
“an individual must at minimum act, or effectively rec-
ommend action, free of the control of others and form an
opinion or evaluation by discerning and comparing data,”
provided that the act involves using a degree of discre-
tion rising above the “merely routine or clerical.”
Oakwood Healthcare, 348 NLRB at 692-693. Judgment
is not independent if it is “dictated or controfled by de-
tailed instructions” such as those “set forth in company
policies or rules . . . . Id. at 693, Here, the disciplinary
notices show that whatever authority to discipline the
lieutenants may exercise, it is both routine and signifi-
cantly limited by detailed instructions in the Respotid-
ent’s attendance and progressive discipline policies.

All eight disciplinary notices cite specific provisions of
the attendance and progressive discipline policies, and
those policies mandated the level of discipline that the
notices imposed. Seven of the eight notices involve at-
tendance infractions. The Respondent’s attendance poli-
cy contains 15 detailed pages of directives regarding ab-
sences and the appropriate discipline for specified num-
bers of absences. The attendance policy operates in tan-
dem with a progressive discipline policy, which consists
of 11 pages of defined offenses and specifies 3 escalating
levels of discipline consisting of warnings, suspensions,
and termination to be imposed for the offenses. Contrary
to the dissent, the eight notices do not cover a “range of
offenses.” As stated above, all but one notice involve
attendance infractions—security officers either being late
or not reporting to work or training.® Further, these are
routine matters that do not involve the exercise of discre-
tion: the security officer either was or was not absent or
late for work or training, Little or no independent judg-~
ment is needed to make that determination.

The Respondent offéred no evidence to the contrary.
Indeed, the Respondent failed to cail any of the lieuten-

¢ The other notice involved a security officer who damaged a securi-
ty vehicle and was issued a Level I written waming. There is no sup-
port for our colleague’s assertion that this discipline “reflectfed)] the
issuing lieutenant’s discretionary decision to treat the incident as a
Level 11 violatton” rather than a Level 1 discharge offense. The inci-
dent reported in the disciplinary notice—a Iift arm at a security gate
that hit a parked security vehicle— did not describe conduct or vehicle
damage indicative of a Level 1 discharge offense, which licutenants
could not impose in any event. Rather, the notice specifically stated
that the damage caused by the security guard mandated a Level II writ-
ten warning and, consistent with this requirement, the notice further
advised that additional Level II discipline in the form of a written warn~
ing and suspension would follow if the same conduct occurred within
12 months, It is apparent, therefore, that Level 11 was the only level of
discipline that the issuing lieutenant considered, or could have consid-
ered, for the vehicle damage caused by the security officer, as it is
undisputed that lieutenants cannot impose Level | discharges.
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ants who signed the disciplinary notices to testify that
they exercised independent judgment in issuing them or
to describe the role the licutenants played in their issu-
ance to the security officers. For example, there is no
indication whether lieutenants exercised discretion in
deciding to issue discipline at a certain level and then
prepared and signed the disciplinary notices based on
that decision, or whether they signed and delivered al-
ready-prepared notices at the behest of higher-ranking
supervisors, There is some evidence in the record that
suggests the latter possibility. One of Frazier’s perfor-
mance evaluations instructed him to consult the progres~
sive discipline policy and to get a captain’s review before
issuing discipline. Finally, the Respondent’s claim that
lieutenants have discretion to decide whether to issue or
withhold discipline is based solely on Mareth’s purely
conclusory testimony; there is no testimonial or docu-
mentary evidence from any of the licutenants indicating
that they exercised such discretion.’

As indicated above, the Board has consistently held
that to prove supervisory status by a preponderance of
the evidence, a party must present detailed, specific evi-
dence and cannot rely on conclusory testimony or evi-
dence that is inconclusive or otherwise in conflict. See
Golden Crest Healthcare Center, supra; Lynwood Man-
or, supra; Avante at Wilson, supra. Our colleague con-
tends, however, that we have done “violence” to the pre-
ponderance of the evidence standard by applying a dif-
ferent “undefined higher-level threshold of proof” in
finding that the lieutenants are not 2(11) supervisors, We
respectfully disagree. Our decision here is the same as
that reached by a unanimous Board panel 10 years ago in
Wackenhut Corp., 345 NLRB 850 (2005), involving the
same Respondent and the same issue of whether the lieu-
tenants were supervisors. In finding that they were not,
the Board cited the same reasons on which we rely today
in finding an evidentiary absence of independent judg-

- ment in exercising disciplinary authority—disciplinary
forms that were signed by-lieutenants simply referenced
“specific, enumerated regulations . . . [that] mandated the
type of discipline to be issued in each particular in-

.7 Contrary to our colleague, the disciplinary notices, which are all
typewritten, show only that they were signed, not prepared, by lieuten-
ants. Our colleague asserts, however, that the Respondent was “not
required to exclude speculative possibilities” that the notices were not
prepared by lieutenants, We disagree. In Sheraton Universal Hotel,

350 NLRB 1114, 1116 (2607), which our colleague cites, the Board
found that a hotel’s front desk supervisor exercised 2(1 1) authority in
recommending discipline, reversing the judge’s contrary finding based
on his “speculation” that upper management independently investigated
the recommendations, See also, Enfergy Mississippi, Inc., 357 NLRB
No. 178, slip op. 7 (2011} (rejecting as “speculative” manager
McCorkle’s testitnony that dispatchers were supervisors).

stance” and the failure by the Respondent “to call as wit-
nesses atty of the lieutenants who signed the forms.” Id.
at 854,

Although we agree with our colleague that “much has
changed since the record in [Wackenhut I] was created in
2004,” we find that it is not in a way that supports his
position. The record evidence in that case, also insuffi-
cient to establish supervisory status, was considerably
more substantial than the evidence submitted here. It
consisted of 25 disciplinary forms and 3 “Daily Fire
Watch Rove Field Check” forms signed by licutenants.
All of those forms documented offenses and deficiencies
by security officers within the preceding 12 months.
Here, by contrast, all except one of the eight disciplinary
notices were at least 2 years old.® Id. at 866-867.°

Tn sum, based on a careful review of the record, and
applying well-established precedent, we find that the
Respondent has not met its burden of proving that Fra-
zier and Mack are statutory supervisors, To find other-
wise, in the absence of evidence that either of them ever .
disciplined a security officer in their 7 years as lieuten-
ants, and based on the limited, conclusory, and stale evi-
dence submitted by the Respondent, would-borrowing
the dissent’s terminology—constitute a “violent” depar-
ture from precedent.

ORDER

The National Labor Relations Board orders that the
Respondent, G4S Regulated Security Solutions, a Divi-
sion of G4S Secure Solutions' (USA) Inc., fllk/a The
Wackenhut Corporation, Miami-Dade County, Florida,
its officers, agents, successors, and assigns, shali

% Contrary to the dissent, there is no indication in Wackenhut that the
faiture by the Respondent to subniit its attendance and progressive
disciplinary policies in evidence was a factor in the Board’s finding that
the lientenants did not exercise independent judgment

® Qur dissenting colleague points to a “Supervisory Requirenients”
form signed by Frazier and Mack indicating that they had authority to
use progressive discipline. But this is “paper authority” of supervisory
status and, as stated above, the Board has consistently found that the
mere grant of “paper authority,” without more, does not establish that
an individual is a supervisor. Lucky Cab Co., 360 NLRB No. 43, slip
op. at 2; Golden Crest, supra, 348 NLRB at 731. As discussed, there is
no “more” here, as the recard is devoid of evidence that the licutenants,
in actual practice, exercise independent judgment in disciplining
guards. . )

Further, our dissenting colleague’s reliance on Oak Park Nursing
Care Center, 351 NLRB 27, 28-29 (2007), is misplaced. In that case,
the individuals found to be supervisors testified that they alone decided
whether the misconduct at issue warranted a verbal warning or written
documentation. ‘The record here does not establish that the leutenants
exercise similar discretion.

Our colleague also argues that, based on our decision, none of the
Respondent’s managers could exercise the authority to discipline. We
are deciding only this case, however, and doing so based on the record
the parties themselves created.
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1. Cease and desist from

(a) Discharging or suspending employees because
they engage in protected concerted activities.

(b} In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act. '

(&) Within 14 days from the date of this Order, offer

Thomas Frazier and Cecil Mack full reinstatement to
their former jobs or, if those jobs no longer exist, to sub-
stantially equivalent positions, without prejudice to their
seniority or any ofher rights or privileges previously en-
joyed.
- (b) Make Thomas Frazier and Cecil Mack whole for
any loss of earnings and other benefits suffered as a re-
sult of the discrimination against them, in the manner set
forth in the remedy section of the judge’s decision as
modified in this decision.

(¢) Compensate Thomas Frazier and Cecil Mack for
any adverse tax consequences of receiving their backpay
in one lump sum, and file reports with the Social Securi-
ty Administration allocating the backpay awards to the
appropriate calendar quarters for each of them.

(d) Within 14 days from the date of this Order, re-
move from its files any reference to the discharges and
suspensions, and, within 3 days thereafter, notify the
employees in writing that this has been done and that the
discharges and suspensions will not be used against them
in any way.

(¢) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and repotts, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to determine the amount of backpay due under
the terms of this Order.

(f) Within 14 days after service by the Region, post at
its Miami-Dade County, Florida famhty copies of the
attached notice marked “Appendix”'® Copies of the
notice, on forms provided by the Regional Director for
Region 12, after being signed by the Respondent’s au~
thorized representative, shall be posted by the Respond-
ent and maintained for 60 consecutive days in conspicu-
ous places including all places where notices to employ-

8 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.” )

ces are customarily posted. In addition to physical post-
ing of paper notices, notices shall be distributed electron-
ically, such as by email, posting on an intranet or an in-
ternet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by
such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since February 2, 2010.

(g) Within 21 days afier service by the Region, file
with the Regional Director for Region 12 a sworn cettifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. June 25, 2015

Mark Gaston Peatce, Chairman

Kent Y, Hirozawa, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.

The Respondent provides a military-type security force
for Florida Power & Light’s Turkey Point nuclear power
plant. Charging Parties Thomas Frazier and Cecil Mack
were lieutenants in that force, and the Respondent ex-
pected them to discipline the security guards under their
command. Although Frazier and Mack denied pos-
sessing supervisory authority, the judge refused to credit
those denials. Contrary to my colleagues, I would affirm
the judge’s determination that Frazier and Mack possess
supervisory authority under Section 2(11) of the Act
based on their authority to discipline employees and their
authority to exercise independent judgment when impos-
ing dnsmplme Accordingly, I would dismiss the com-
plaint,'

! Because the possession of just one 2(11) indicium of supervisory
authority establishes statutory supervisory status, I find it unnecessary
1o reach the other supervisory indicia addressed by the judge: authority
to promote, to assign, and responsibly to direct. Additionally, I do not
reach the issue of whether, if Frazier and Mack were employees, the
Respondent would have acted unlawfully in discharging them.
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Congress exempted supervisors from the Act based on
its judgment that “an employer is entitled to the undivid-
ed loyalty of its representatives.” NLRB v. Yeshiva Uni-
versity, 444 U.8. 672, 682 (1980). The supervisory ex-
emption is an important part of the national labor policy
devised by Congress. Id. In my view, the majority’s
decision reflects an unduly restrictive treatment of the

record evidence and an unduly narrow interpretation of

our precedents dealing with supervisory status.

The Act exempts as supervisors those who (1) hold au-
thority to engage in one of the 12 supervisory functions
listed in Section 2(11); (2) use independent judgment in
their exercise of such authority; and (3) hold that authori-
ty “in the interest of the employer.” See, e.g., NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706,
710-713 (2001); Oakwood Healthcare, Inc., 348 NLRB
686, 687 (2006). The burden of establishing supervisory
status by a preponderance of the evidence rests on the
party asserting it—here, the Respondent. Id. Because
discipline is one of the powers enumerated in Section
2(11), possession of authority to discipline, in the inferest
of the Respondent, with independent judgment is suffi-
cient to make Frazier and Mack statutory supervisors,

1 believe the evidence in this case reveals that Frazier
and Mack possessed authouty to discipline and to use
independent judgment in exercising that authority.” The
Respondent’s project manager, Michael Mareth, testified
that lieutenants could impose all forms of progressive
discipline except termination without advance approval
of a captain or other higher-ranking officer. He also ex-

plained that licutenants, on their own, could decide’

whether to issue discipline or alternatively to let an of-
fense go unpunished or to use the incident as a “coach-
ing” opportunity. Additionally, Mareth testified that
where offenses are listed at two different levels of pro-
gressive discipline, lieutenants have discretion to impose
discipline at either level. Mareth was familiar with the
lientenants’ duties, and only two managerial levels (an
operations manager and five captains) separated the lieu-
tenants and Mareth, Mareth had been in charge of secu-
rity at Turkey Point for 3 years and had worked for the
Respondent for 28 years. And his testimony on discipli-
nary authority was corroborated by Frazier and Mack
themselves. Frazier admitted that, as a lieutenant, he
“had the authority to issue oral and written warnings”

and “to issue discipline at least at certain levels. 3 Both

? It is undisputed that if Frazier and Mack had authority to discipline,
the.gy exercised that anthority in the interest of the Respondent.

As noted above, the judge found that Frazier made an effort to min-
imiz his authority as a lieutenant, and he discredited Frazier’s testimo-
ny “where [it was] contradicted by the testimony of others or calied into
question by documentation.” Accordingly, I have rzlied on Frazier’s

he and Mack acknowledged that they had signed a “Su-
pervisory Requirements” document confirming that their
job duties included imposing “progressive discipline,”
Frazier also conceded that he could have exercised “in-
dependent judgment” in issuing discipline, but he never
saw the need to issue discipline. No credited testimony
contradicts this evidence. Taken as a whole, it was more
than enough to establish Frazier and Mack possessed
authority to discipline with independent judgment. See
Oak Park Nursing Care Center, 351 NLRB 27, 28-29
(2007) (authority to issue employee counseling forms
evinces 2(11) supervisory status, where disputed individ-
uals had discretion to decide whether to document infrac-
tion).*

This testimony was corroborated by eight Employee
Disciplinary/Corrective Action Notices recording various
forms of discipline issued to five bargaining-unit guards
by seven different licutenants. These disciplinary notices
covered a range of offenses—tardiness, absenteeism,
failure to report to training on time, and damaging a ve-
hicle—and the sanctions imposed ranged from oral warn-
ings and written reprimands fo 1-day suspensions. This
discipline was issued pursuant to the Respondent’s at-
tendance and progressive discipline policies, which apply
to discipline issued by all levels of the Respondent’s
management. Those policies furnish guidelines for the
level of discipline appropriate to various offenses, but
they also recognize that a guard may commit an unlisted
offense or that following the guidelines may not be war-
ranted in some instances, Indeed, one offense listed at
two progressive-discipling levels—ffJailure to meet
satisfactory job performance or behavior standards in the
opinion of management” (emphasis added)—explicitly
requires independent judgment. As the Board cautioned
in Oakwood Healthcare, “the mere existence of company
policies does not eliminate independent judgment from
decision-making - if the policies allow for discretionary
choices.” 348 NLRB at 693. The progresswe discipline
policy here expressly does so.*

admissions that he possessed disciplinary authdrity, which are con-
sistent with Mareth’s testimony. The picture my colleagues paint of
lieutenants” supervisory authority reflects Frazier’s discredited account

* rather than Mareth’s credited testimony,

* The majority rejects Maretly’s testimony as conclusory and unspe-
cific. Idisagree. As shown above, Mareth’s testimony was clear and

. specific regarding the extent of lieutenants’ authority to discipline and

the circumstances under which they could exercise independent judg-
ment. It was also corroborated by Frazier and Mack.

5 The disciplinary notice issued for damaging a vehicle (i.¢., causing
damage to praperty) reflects the issuing licutenant’s dlscre(mnaxy deci-
sion to ireat the incident as a Level II violation—"unsatisfactory job
performance in the opinion of management”—although the progressive
discipline policy also includes the Level 1 offense of “[nJegligent or
careless acts that cause serious personal injury or property damage.”
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The majority rejects this evidence, but 1 believe their
reasons do not withstand scrutiny. The majority first
contends that the Respondent failed to disprove the pos-
sibilify that the lieutenants were merely signing docu-
ments prepared by higher-ranking supérvisors. Yet, the
documents indicate on their face that they were prepared
and signed by lieutenants. Under the applicable prepon-
derance of the evidence standard, the Respondent was
not required to exclude speculative possibilities.® The
majority next asserts that Frazier was required to get a
captain’s review before issuing discipline, citing lan-
guage from one of Frazier’s performance evaluations that

indicates that lieusenants would have prepared the forms.

That evaluation states: “Have more involvement with
the Security Officers when disciplinary actions need to
be issued. Review and use WNS policy 108 [the Re-
spondent’s discipline policy] for guidance when issuing
any disciplinary actions and have the Captain review the
disciplinary [sic] prior to giving it to the Officers.” Read
in context, this is not an ‘instruction fo get a captain’s
review before issuing discipline, as the majority con-
tends. Rather, it is a criticism of Frazier for being insuf-
ficiently involved in the disciplinary process, and a di-
rective to issue discipline as the duties of his position
require, Finally, the majority rejects the disciplinary
notices because they were prepared by “lieutenants other
than Frazier and Mack” and most were “at least 2 years
old” Regarding the first point, the disciplinary notices
demonstrate that the Respondent’s lieutenants possess
authority to discipline with independent judgment, and
Frazier and Mack are lieutenants, Even if Frazier and
Mack refused to exercise the authority they possess, Sec-
tion 2(11) requires only the possession of authority to
“carry out an enumerated supervisory function, not its
actual exercise. Sheraton Universal Hotel; 350 NLRB

This determination was significant because a Level I offense is grounds
for immediate discharge under the Respondent’s progressive discipline
policy. And although the majority discounts discipline for violations of
the attendance policy as routine and nondiscretionary, the disciplinary
notice issued to a security officer for reporting late to training cited the
progressive discipline policy, not the attendance policy. Further, all of
the notices on their face constitute discipline. Two of the notices im-
pose suspensions, and all of them state that further infractions could
result in more severe discipline, consistent with the Respondent’s poli-
cies, Because the lieutenants thus had considerably more than “paper
authority” fo discipline, Lucky Cab Co., 360 NLRRB No. 43 (2014),
cited by the majority, a case where the employer did not even have a
progressive disciplinary procedure, is clearly distinguishable,

¢ Disputing that the Respondent was not required to exclude the
speculative possibility that lieutenants merely signed disciplinary notic-
es, my colleagues cite Sheraion Universal Hotel, 350 NLRB 1114
(2007), and Entergy Mississippi, Inc., 357 NLRB No. 178 (2011). But
as their own description of those cases shows, the Board there rejected
findings based on speculation. Those cases support my pomt, which is
that the majority similarly relies on speculation here.

1114, 1118 (2007) (finding that front desk supervisor
(FDS) possessed authority to make effective recommen-
dations with regard to hiring where manager testified he
would not hire an applicant if FDS recommended against
it, despite no specific examples of FDS making such rec-
ommendations). Regarding the second point, the date of
the disciplinary notices does not diminish their probative
value absent evidence that the lieutenants® duties have
changed in the interim. There is no such evidence here,

The broad reach of the Respondent’s disciplinary poli-
cies further supports a finding that Frazier and Mack
were supervisors. As noted above, the progressive disci-
pline and attendance policies apply to disciplinary deci-
sions by all levels of the Respondent’s management,
from lieutenants on up. If those policies prectude inde-
pendent judgment, then the Respondent (and many other
employers with similar policies) would have no statutory
supervisors possessed of 2(11) disciplinary authority.
My colleagues’ response—i.e., that they are “deciding
only this case . . . based on the record the patties them-
selves created™—improperly discounts this issue. It is
unreasonable to adopt the rationale embraced by my col-
leagues, under which nobody in the Respondent’s man-
agement ranks exercises independent judgment in issning
discipline.

Section 10(c) of the Act expressly requires tlie Board
to accept facts that are proven by a “preponderance of the
evidence.,” “The burden of showing something by a pre-
ponderance of the evidence . . . simply requires the irier
of fact to believe that the existence of a fact is more
probable than its nonexistence.” Concrete Pipe & Prod-
ucts of California, Inc. v, Construction Laborers Pension
Trust for Southern California, 508 U.S. 602, 622 (1993}
(internal quotations omitted). As shown above, the evi-

- dence that Frazier and Mack possessed 2(11) authority to

discipline with independent judgment cleatly meets the .
preponderance standard. It does violence to this stand-
ard, in my opinion, to disregard relevant evidence merely
because the majority believes the Respondent should
have introduced yet more evidence. Although my col-
leagues purport to apply the preponderance standard,
they actually apply an undefined, higher-level threshold
of proof. The Supreme Court has criticized the Board for
applying an effective standard different from its an-
nounced standard as a breach of its duty to engage in
reasoned decisionmaking. Allentown Mack Sales & Ser-
vice, Inc. v. NLRB, 522 U.S, 359, 372-377 (1998). I
believe the majority does that very thing here,

The heightened standard of proof applied by the ma-
jority is especially unwarranted in the circumstances of
this case. There can be no reasonable doubt that the Re-
spondent expected its licutenants to discipline security
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officers. Indeed, the record evidence reveals the Re-
spondent’s unsuccessful efforts to get Frazier and Mack
to perform that duty. By holding against the Respondent
Frazier and Mack’s refusal to do so, in defiance of the
Respondent’s clear and repeated instructions, the majori-
ty hamstrings employers faced with supervisors who
refuse to supervise,
. In Wackenhut Corp., 345 NLRB 850, 855 (2005), the
Board found the Respondent did not establish that certain
Turkey Point lieutenants possessed authority to disci-
pline. However, much has changed since the record in
that case was created in 2004, In 2006, the licutenants
signed the “Supervisory Requirements” document de-
scribed above, confinming their authority to impose pro-
gressive discipline. Additionally, the Board found that
the lieutenants at issue in the earlier case were not shown
to have exercised independent judgment in issuing disci-
pline in large part because lieutenant-signed discipline
documents all cited “specific, enumerated regulations.”
Although the regulations were not in the record, the
Board found that “it is clear from the context of the
forms that the regulations mandated the type of discipline
to be issued in each particular instance.” 345 NLRB at
854, The lieutenant-issued Employee  Disci-
pline/Corrective Action Notices here, however, refer to
either the progressive discipline policy or absenteeism
policy. Those policies are in this record and, as dis-
cussed above, they are not so detailed as to eliminate
discretion, In these respects, among others, independent
judgment was established on the record in this case.
Finally, lieutenants ate paid more than security guards,
receive additional fraining not given to guards, are in-
cluded in management meetings that guards do not at-
tend, and perform little actual guard work. The Board
has regarded such evidence as persuasive “secondary
indicia” of supervisory status. See, e.g., American River
Transportation Co., 347 NLRB 925, 927 (2006) (higher
pay and better benefits); Burns Secwrity Services, 278
NLRB 563, 570 (1986) (sergeants and lieutenants attend-
ed monthly management meetings). Additionally, Fra-
zier and Mack were viewed as supervisors.” And if the
lieutenants were not supervisors, each captain would be
responsible for supervising more than 30 security guards
—an: implausibly large number given the size, complexity
and security sensitivity of the Turkey Point site. See,
¢.8., Burns Security Services, supra at 571 (finding lieu-

7 As Frazier conceded, the Respondent treated them as supervisors,
and Timothy Lambert, who had been the Union’s president since May
2009 and a Turkey Point guard for over 10 years, stated that Frazier and
Mack “were supervisors.” Lambert further testified that a lieutenant
would be his “first line of reporting” and “first line of supervision.”

tenants and sergeants to be statutory supervisors with 2
to 1 guard-to-supervisor ratio at nuclear power plant),

For these reasons, I believe the Respondent has shown
by a preponderance of the evidence that Frazier and
Mack possessed authority to discipline security guards
and to exercise independent judgment in doing so. Ac-
cordingly, I respectfully dissent.

Dated, Washington, D.C. June 25,2015

Philip A, Miscimatra, Member

NATIONAL LLABOR RELATIONS BOARD
APPENDIX

NoOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives fo bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT discharge or suspend any of you for en-
gaging in protected concerted activities.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above. . ,

WE WILL, within 14 days from the date of the Board’s
Order, offer Thomas Frazier and Cecil Mack full rein-
statement to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without prej-
udice o their seniority or any other rights or privileges
previously enjoyed.

WE WILL make Thomas Frazier and Cecil Mack whole
for any loss of earnings and other benefits resuiting from
their suspension and discharge, less any net interim earn-
ings, plus interest.

WE WILL compensate Thomas Frazier and Cecil Mack
for any adverse tax consequences of receiving their
backpay in one lump sum, and WE WILL file reports with
the Social Security Administration allocating the
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backpay awards to the appropriate calendar quarters for
each of them.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any references to the un-
lawful discharges and suspensions of Thomas Frazier
and Cecil Mack, and WE WILL, within 3 days thereafter,
notify each of them in writing that this has been done and
that the discharges and suspensions will not be used
against them in any way.

G4S REGULATED SECURITY SOLUTIONS, A
DIVISION OF G4S SECURE SOLUTIONS (USA)
INC, F/K/A THE WACKENHUT CORPORATION

The Board’s decision can be found at
www.nirb.gov/ease/12-CA-026644 or by using the QR code

below. Aliernatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations
Board, 1099 14th Street, N.-W., Washington, D.C. 20570, or
by calling (202) 273-1940.
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NOTICE: This opinion i sulzyecl ‘o ﬁ.mnal revision bejbre publivation in the
bonnd volumies of NLRB fers ore requsied 10 notify! the Ex-
ecutive St . Natianol Labar Rel Board, Woshington, D.C.
20370, of ony bpographicl or other. j:mna[ errors se ihat corrections con
be included in the bormd vohames,

G4S Repulated Security Solutions, a Division of G4S
Secure Solutions (USA) Inc. f/k/a the Wacken-
hut Corporation and Thomas Frazier and Cecil
Mack. Cases 12-CA—026644 and 12-CA-026811

September 28, 2012
DECISION AND ORDER REMANDING

" BY CHAIRMAN PEARCE AND MEMBERS HAYES
AND BLOCK

On June 27, 2011, Administrative Law Judge William

N. Cates issued the attached decision. The Acting Gen-
eral Counsel filed exceptions and a supporting brief, the
Respondent filed an answering brief, and the Acting
General Counsel filed a reply.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions only
to the extent comsistent with this Demsxon and Order
Remanding.

The Respondent discharged Charging Parties Thomas
Frazier and Cecil Mack, both lieutenants in its security
force at Florida Power & Light’s Turkey Point, Florida
nuclear power plant. The Respondent contends in this
case that Lieutenants Frazier and Mack are statutory su-
pervisors who possess the authority to discipline, to pro-
mote (through evaluations), to assign, and respensibly to
direct. Agreeing with each of these contentions, the judge
concluded that the Respondent did not violate the Act by
discharging them. For the reasons stated below,
find that Frazier and Mack are statutory employees pro-
tected by the Act. Accordingly, we reverse the judge and
remand the case to him to determine whether their dis-

! In 2003, the Board certified the Internationat Union, Security, Po-
lice and Fire Professionals of America as the representative of a unit of
Turkey Point sergeants. Shorily thereafter, the Respondent unilaterally
eliminated the newly represented sergeant classification and transferred
. some of the work performed by that bargaining unit to nonunit fieuten-
ants. The Board found that these actions violated Sec. 8(a¥5) and (1} in
Wackenhut Corp., 345 NLRB 850 (2005). The Board held that the

newly created lieutenants to whom the Respondent had transferred the -

unit work were not statutory supervisors, specifically rejecting the
Respandent’s claim that they disciplined, or directed the work of, the
guards with the requisite independent judgment. To the extent that the
Acting General Counsel argues that the Board is bound by this earlier
decision, we need not pass on that argument because we find that the
Respondent has failed to carry its burden of proving superwsory status
based on the record in the present case,
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charges violated Section 8(a)(1) of the Act as alleged in
the complaint.

1. ANALYSIS
A. Applicable Principles
Section 2{11) of the Act defines a “supervisor” as

any individual having authority, in the interest of the
employer, to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust
their grievances, or effectively to recommend such ac-
tion, if in connection with the foregoing the exercise of
such authority is not of a merely routine or clerical na-
ture, but requires the use of independent judgment.

To establish that Frazier and Mack are supervisors, the
Respondent must prove by a preponderance of the evi-
dence: (1) that they held authority to engage in any oune
of the 12 enumerated supervisory. functions listed above;
(2) that their “exercise of such authority [was] not of a
merely routine or clerical nature, but require[d] the use of
independent judgment”; and (3) that their authority was
held “in the interest of the employer.” See, e.g., NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706,
710-713 (2001); Oakwood Healtheare, Inc., 348 NLRB
686, 687 (2006). The Respondent can prove that they
had the requisite supervisory authority-either by demon-
strating that they actually performed a supervisory action
or by showing that they effectively recommended that it
be done. Oalwood, above. Further, “to exercise ‘inde-
pendent judgment’ an individual must at minimum. act,
or effectively recommend action, free of the control of
others and form an opinion or evaluation by discerning
and comparing data.” 1d, at 692-693. A “judgment is
not independent if it is dictated or controlied by detailed
instructions, whether. set forth in company policies or
rules, the verbal instructions of a higher authority, or in
the provisions of a collective-bargaining agreement.” Id.
at 693.

Because the Respondent bears the burden of proving
supervisory status, the Board must hold against the Re-
spondent any lack of evidence on an element necessary -

- to establish supervisory status. See, ¢.g., Dean & Deluca

New York, Inc., 338 NLRB 1046, 1048 (2003). The Re-
spondent has not proven supervisory status where the
record evidence is inconclusive or otherwise in conflict.
See, e.g., Phelps Community Medical Center, 295 NLRB
486, 490 (1989). Likewise, “mere inferences or conclu-
sionary statements, without detailed, specific evidence,
are insufficient to establish supervisory authority.” Al
ternate Concepis, Inc., 358 NLRB No. 38, slip op. at 3
(2012); see also Avanie at Wilson, Inc., 348 NLRB 1056,
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1057 (2006); Golden Crest Healthcare Center, 348
NLRB 727, 731 (2006). Also, job descriptions, job titles
and similar “paper authority,” without more, do not dem-
onstrate actual supervisory authority. Golden Cres, su-
pra.
Applying these principles here, we find that the evi-
- dence in this case falis well short of meeting the Respon-
dent’s burden of proving that the lieutenants possegs any
indicia of supervisory authority.

B. Authority to Discipline

Based on Project Manager Michael Mareth’s testi-
- mony, the judge found that licutenants can issue any type
of dzscxplme except termination, without consulting a
supervisor. > The judge further found, based on Mareth’s
testimony, that lieutenants had certain discretion when
issuing discipline. For instance, they can decide not to
issue formal discipline or can choose, for certain infrac-
tions, which level of discipline to issue. The judge also
observed that the Respondent intraduced eight discipli-
nary notices issued by lieutenants. The judge acknowl-
edged that none of the eight disciplinary citations was
issued by Frazier or Mack, and that there is no evidence
that either Frazier or Mack ever disciplined a security
officer in their approximately 7 years as lieutenants. In
addition, none of the lieutenants who signed the discipli-
nary forms testified. Nevertheless, the judge concluded
that the lieutenants exercised the authority to discipline
with independent judgment. For the following reasons,
we disagree.

We find that Maréth’s testimony is insuffi clcnt to carry
the Respondent’s burden. Mareth, as the most senior
manager in charge of security at the facility, is several
levels removed from the lieutenants in the Respondent’s
hierarchy. And there is no record evidence that he ever
served as a lieutenant. Perhaps not surprisingly, Ma-
reth’s testimony consists chiefly of conclusory responses
to leading questions by counsel’ Mareth did not de-
scribe what procedures, protocols, criteria, or other fac-
tors govern lieutenants’ decisions in this area. See, e.g.,

*'The judge generally credited Mareth and discredited Frazier where
the latter’s testimony was contradicted by others or calted into question
by documentation. Mack’s testimony was less extensive than Frazier's
but, in all important réspects, was consistent with it. Consequently, in
rejecting Frazier's testimony as he did, the judge implicitly discredited
‘Mack’s like testimony as well. See, €.8., Miceli & Oldfield, Inc., 357
NLRB No. 49, slip op. at t fa. 2 (2011) (decision as a whole shows
Jjudge discredited charging party). No party has excepled to the judge’s
credibility findings. Accordingly, we do not rely on those porticns of
Frazier's or Mack’s testimony that the judge discredited.

* For example: “Q, Do lieutenants have any role in disciplining secu-
rity officers? A, Yes, they do.” Q. Do licutenants have any-—exercise
any discretion in issuing discipline under this policy? A. Yeah, they
have the ability to do that, yes.”

Lymvood Manor, 350 NLRB 489, 490 (2007). In fact,
Mareth did not testify to a single specific instance in
which a lisutenant had used discretion or _independent
judgment regarding discipline. See, e.g., Avante at Wil-
son, Inc., supra, 348 NLRB at 1057 (rejecting claim of
supervisory status absent testimony on specific exam-
ples). Such generalized. testimony is insufficient to es~
tablish supervisory status, See Alternate Concepts, su-
pra, 358 NLRB No. 38, slip op. at 3. Accord: 04,
Chemical & Atomic Workers v. NLRB, 445 F.2d 237, 243
(D.C. Cir. 1971) (“[W]hat the statute requires is evidence
of actual supervisory authority visibly translated into
tangible examples demonstrating the existence of such
authority.”), cert. denied 404 U.S. 1039 (1972).

Contrary to the judge, we find that the eight discipli-
nary notices admitted into evidence do not shed any ad-
ditional light on the lieutenants’ disciplinary authority.
The notices refer to, and were issued pursuant to, the
Respondent’s attendance and progressive discipline poli-
cies, which spell out in detail the level of discipline to be
imposed for various offenses.* Moreover, there is simply
no detailed, specific.evidence in the record as to what
role the lieutenants who signed those notices played in
making the decision to discipline the security officers.
Such evidence could have been provided by the lieuten-
ants themselves, but the Respondent failed to call any of
them to testify. Thus, the record does not establish, for
example, whether lieutenants themselves decided to dis-
cipline an employee at a certain level and then prepared
and signed the disciplinary notices based on that deci-
sion, or whether they simply signed and delivered al-

ready—prcparcd notices -at the behest of hlghcr-lankmg )
~ supervisors. In fact, there is some evidence in the record

that suggests the latter possibility, One of Frazier's per-
formance evaluations explicitly instructed him to consult
the detailed corporate progressive discipline policy and
to get a captain’s review before issuing discipline.®

* The attendance policy contains 15 detailed pages of directives re-
garding absences and the appropriate discipline for various numbers of’
absences. The progressive dlsciplmc policy consists of 11 pages of
equa[ly detajled guidelines covering a wide array of other offenses.

* As our dissenting colleague obsarves some infractions could be
punished at different levels, the unsausfactory performance provision
of the discipline policy allows for some discretion “in the opinion of
management,” and the policies are characterized as “guidelines.”” He
also points to the “Supervisory Requirements” document signed by
Frazier and Mack indicating they had the authority to use progressive
discipline. But such “paper authority,” without more, is insufficient,
See, e.g., Golden Cresi, supra. And, as discussed, there is no “more”
here, as the record is devoid of evidence that the lieutenants, in actual
practice, exercise independent judgment in disciplining guards,

Further, our dissenting colleague’s reliance on Oak Park Nursing
Care Center, 351 NLRB 27, 28-29 (2007), is misplaced. In that case,
the putative supervisors testified, and the Board majority found, that




Case: 15-13224  Date Filed: 10/28/2015  Page: 19 of 166

[

{

S

G4S REGULATED SECURITY SOLUTIONS ’ 3

C. Authority to Promote (Through Evaluations)

The judge found that only lieutenants regularly prepare
written evaluations of security officers and that the Re-

spondent utilized these evaluations in its promotion pol-

icy. Specifically, the Respondent’s promotion policy
prescribed a five-stage process leading to promotion: (1)
a written examination; (2) oral questions and an inter-
view by a multimember promotion board; (3) review of
performance appraisals, attendance records, achieve-
ments, and discipline history; (4) review of educational
background; and (5) promotion board review of candi-

dates and selection of a “finalist, whose promotion re-

quired the concurrence of the project manager. The
judge further found based on Mareth’s testimony that,
under this policy, at least four unnamed security officers
had their promotions “impacted” by their lieutenant’s
evaluations. He observed that Frazier acknowledged that
a bad evaluation could impact a security officer’s promo-
tion possibilities. Based on this evidence, the judge con-
cluded that the lieutenants independently performed
evaluations of their direct subordinates that led to promo-
tions and, by so doing, exercised the power to promote.
For the reasons stated below, we disagree.

Evaluating employees is not one of the 12 supervisory
functions listed in Section 2(11). Authority to “promote”
is. To tie the lieutenants’ evaluations of the guards to
Section 2(11) authority, the Respondent was required to
establish that licutenants® evaluations affected guards’
promotion prospects. In other words, under Board law,
an evaluation is evidence of supervisory status onty if the
evaluation, by itself, affects an employment term or con-
dition. See Pacific Coast M.S. Industries, 355 NLRB
1422, 1423 fn. 13 (2010); Elmburst Extended Care Fa-
cilities, 329 NLRB 535, 536 (1999);, Northcrest Nursing
Home, 313 NLRB 491, 498 (1993). The judge failed to
acknowledge or apply this standard.

Applying that standard, we find that the evidence in
this record does not establish that a lieutenant’s evalua-
tion, by itself, affects a guard’s promotion. Tt is undis-
puted that consideration of evaluations was only one step
in a multi-layered formal promotion procedure, That
procedure did not attach any particular weight or signifi-
cance to evaluations. Instead, they were just one piece of

they alone decided whether the misconduct at issue warranted a verbal
warning or written documentation. The record here does not establish
that the lieutenants exercise similar discretion.

Our dissenting colleague also argues that our decision today is out of
step with other decisions finding that individuals with similar job tities
at other nuclear facilities are supervisors. He likewise charges that,
based on our decision, none of the Respondent’s inanagers could exer-
cise the authority to discipline, We are deciding only this case, how-
ever, and doing so based on the record the parties themselves created,

data that had to be assessed in the third step of the pro-
motion board’s review of candidates. Mareth did testify
that, in accordance with the promotion procedures,
evaluations had been “considered” and, in a few cases,
had an “impact” on guard promotions. But the Respon-
dent failed to clarify this generalized testimony. ~ Simi-
latly, Frazier's testimony, under cross-examination by
the Respondent’s counsel, that a guard who repeatedly
received poor evaluations “might not” be promoted
amounts to little more than speculation on his part. Ac-
cordingly, we find that the Respondent has failed to carry
its burden to prove that a licutenant’s evaluation, by it-
self, affects a security guard’s p}'Ol’l’iOﬁOﬂ.s

D. Authority to Assign

The judge also found that the lieutenants were supervi-
sors based on their alleged authority to make assign-
ments. Again, we disagree. It is undisputed that cap-
tains, not lieutenants, assigned guards to posts at the start
of shifts. Mareth testified, without elaboration, that lieu-
tenants could allow guards to switch such assigned posts
for reasons of personal preference or for “operational
reasons.” Frazier testified that lieutenants could approve
post switches without a captain’s approval. The judge
simply stated, with no supporting analysis, that this was
sufficient to establish the use of independent judgment in
assigning the guards.

Contrary to the judge, Mareth’s and Frazier's sparse
testimony does not establish that lieutenants exercised
independent judgment in the assignment of unit guards,

- The Section 2{11) authority to “assign” refers to the act

of designating an employee to a place (such as a location,
department, or wing), appointing an employee to a time
(such as a shift or overtime period), or giving an em-
ployee significant overall duties, i.e., tasks. See, e.g.,
Oakwood Healthcare, supra, 348 NLRB at 689. Even
assuming that it has shown something akin to Section
2(11) assignment authority, the Respondent presented nio
evidence at all that lieutenants used the requisite “inde-
pendent judgment” in connection with those assign-
ments. The lieutenants’ ability to allow post switches for
personal reasons is clearly insufficient. See Children's
Farm Home, 324 NLRB 61, 64 (1997) (schedule changes
based on employees® expressed preferences do not dem-
onstrate “independent judgment” to assign). Moreover,
Mareth’s testimony about post switches for “operational

S Given aur finding, we need not determine whether licutenants ex-
ercise independent judgment in evaluating security officers.

The Respondent’s reltance on Bayow Manor Health Center, 311
NLRB 955 (1993), and Emtergy Systems & Service, 328 NLRB 902
(1999), is misplaced because the evaluations prepared by alleged su-
pervisors in those cases did directly affect employees® promotions or
wage increases. '
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reasons” was, like much of his testimony, purely conclu-
sory. He gave no explanation, details, or specifics about
what- a switch for “operational reasons” niight entail.
Similarly, although the lieutenants could assign guards to
work locations to respond to emergencies, and one could
imagine that making such assignments would require
independent judgment,” Mareth’s testimony in this area
was wholly conclusory, lacking any specific examples or
details of how lieutenants actually handled emergencies.
See, e.g., Alternate Concepts, supra, 358 NLRB No. 38,
slip op. at 3 (detailed, specific evidence needed to show
supervisory authority).
E. Authority Responsibly to Direct

Last, we cannot accept the judge’s finding that the Re-
spondent established that lieutenants responsibly directed
guards. In support of this argument, Mareth testified that
substandard guard performance could lead to discipline
of a leutenant and that poor quality work by the guards
whom a lieutenant supervised could adversely affect the
lieutenant’s promotion chances, In addition, the Re-
spondent introduced documentary exhibits recording &
few instances in which lieutenants were counseled for
not properly training their subordinates. Despite the lack
of any specific instances in which a lieutenant had in fact
been disciplined for a subordinate’s failings, the judge
found that this evidence demonstrated supervisory au-
thority.

Under Oakwood Healthcare, showing that a putative -

supervisor possesses authority “responsibly to direct”
employees requires evidence that the asserted supervisor
is “accountable” for subordinates’ performance. 348
NLRB at 691-692. Among other elements of proof, it
must be shown that “there is a prospect of adverse con-
sequences for the putative supervisor” if he or she does
not properly direct work and take necessary corrective
action. Id. at 692.

. Mareth’s rote and conclusory testimony on lientenant
accountability fell well short of that standard. He stated
that, hypothetically, lieutenants could suffer negative
consequences from poor subordinate performance. He
did not relate, however, any specific instances in which
lieutenants had been disciplined or had their promotion
chances reduced as a result of poor guard performance.
See, e.g., Lymwood Manor, supra, 350 NLRB at 490491
(no supervisory status absent evidence of specific in-

stances of accountability). The Respondent’s exhibits on ~

accountability all were warnings in which licutenants
were counseled for their own mistakes in training guards,
not-for the failings of the subordinates themselves, Such
evidence, as a matter of law, does not show the requisite

7 Frazier assumned as much in his testimony,

accountability. See, e.g., Entergy Mississippi, Inc., 357
NLRB No. 178, slip op. at 6 (2011) (rejecting “responsi-
bly to direct” argument where putative supervisor was
disciplined based on his own failings).*

1. CONCLUSION

We conclude that the Respondent has failed to carry its
burden to prove that the lieutenants at issue were super-
visors within the meaning of Section 2(11) of the Act.
We therefore reverse the judge’s dismissal of the com-
plaint. We shall remand the case for appropriate credi-
bility resolutions, findings of fact, and conclusions of law
on the merits of the complaint allegations that the Re-
spondent violated Section 8(a)(1) by discharging Frazier

.and Mack because they.engaged in protected, concerted

activities.
ORDER

IT 1S ORDERED that this proceeding is remanded to
Administrative Law Judge William N. Cates for further
appropriate action as set forth above.

IT IS FURTHER ORDERED that based on the existing re-
cord, the judge shall prepare a supplemental decision
setting forth credibility resolutions, findings of fact, con-
clusions of law, and a recommended order regarding
solely the Section 8(a)(1) discharge allegations. Copies
of the supplemental decision-shall be served on all par-
ties, after which the provisions of Section 102.46 of the
Board’s Rules and Regulations shall be applicable,

Dated, Washington, D.C. September 28, 2012

Mark Gaston Pearce, i Chairman
Sharon Block, Member
{(SEAL) NATIONAL LABOR RELATIONS BOARD'

MEMBER HAYES, dissenting.
The Board has previously recognized that lieutenants
overseeing nuclear power plant security are statutory

¥ The Respondent contends that various secondary indicia support 2
finding of supervisory authoritya position the dissent also advances.
But Board law is clear that, without sufficient proof of Sec, 2(11) pri-
mary indicia, secondary indicia do not establish supervisory authority.
See, e.g., Pacific Coast M.S. Industries, supra, 355 NLRB at 1423 fa.
13. And, as demonstrated above, the Respondent’s conclusory, unspe-
cific proof of primary indicia was wholly inadequate,
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supervisors.! As first-line supervisors in a military-type
security force charged with protecting these’ plants, they
must have the authority to issue orders and to discipline’
subordinates who fail to carry them out. Maine Yankee
Aiomic Power Co. v. NLRB, 624 F.2d 347, 357 (Ist Cir.
1980) {stating that it is “desirable and perhaps often es-
sential that someone be in charge to call the shots.”), In
this case, the Respondent plainly expected Charging Par-
ties Thomas Frazier and Cecil Mack, as lieutenants in its
security force at the Turkey Point, Florida nuclear power
plant, to exercise that authority. Frazier and Mack just as
plainly did not do so and even denied possessing that
authority — denials the judge refused to credit. Contrary
to my colleagues, I would affirm the judge’s determina-
tion that Frazier and Mack possess Section 2(11) super-
visory authority to discipline employees and his resulting
recommendation that the complaint, alleging that their
discharges were unlawful, be dismissed.”

Frazier and Mack were Section 2(11) supervisors if (1)

they held authority to engage in one of the 12 supervi-
sory functions listed in that provision; (2) their “exercise
of such authority [was] not of a merely routine or clerical
nature, but require{d) the use of independent judgment;”

aud (3) their authority was held “in the interest of the -
employer.” See, e.g., NLRB v. Kentucky River Commu- -

nity Care, Inc., 532 U.S. 706, 710-713 (2001); Oakwood
Healthcare, Inc., 348 NLRB 686, 687 (2006). Because
discipline is one of the powers enumerated in Section
- 2(11), holding (in the interest of the Respondent) the
authority to discipline with independent judgment was,
by itself, enough to make Frazier and Mack statutory
supervisors.

Along with 13 other guards, Frazier and Mack were
promoted from the bargaining unit to lieutenant in 2003.
The Respondent’s project manager, Michael Mareth,
testified that lieutenants could impose all forms of pro-
gressive discipline, except termination, without advance

Y Burns Security Services, 278 NLRB 565 (1986) (lieutenants and
sergeants at the Connecticut Yankee nuclear power plant were staiutory
supervisors). While not binding on the Board, several Regional Direc-
tor decisions reach the same conclusion. See Pinkerton Government
Services, Case 10-RC-015511 (May 2, 2005) (sergeants at the Watls
Bar, Tennessee nuclear power plant were statutory supervisors), Fluor
Hanford, Inc., Case 19-RC-015019 (November 6, 2007) ( lieutenants
working for a private contractor ata Department of Energy nuclear site
were statutory supervisors); G4S Regulated Security Solutions, Case
(G1-RC-064709 (October 25, 2011) (sergeants at the Seabrook, New
Hampshire nuclear site were Sec. 2(11) supervisors based on their
authority to issue oral counselings and written warnings uader a pro-
gressivc disciplinary system),

2] find it unnecessary, therefore, to pass on the majority s reversal of

the judge on the other three supervisary indicia at issue here—the au-

thority o promote (through performance evaluations), to assign, and
responsibly to direct,

approval of a captain or other higher-ranking officer. He
also explained that lieutenants, on their own, could de-
cide whether or not to issue discipline, to let an offense
go unpunished, or to use the incident as a “coaching”

opportunity. Additionally, Mareth testified that, where *

offenses were listed at two levels of progressive disci-
pline, licutenants had discretion to impose discipline at
either level. This credited testimony established all ele-
ments of Frazier's and Mack’s Section 2(11) disciplinary
authority, including independent judgment. See Oak
Park Nursing Care Cenler, 351 NLRB 27, 28-29 (2007)
(authority to issue employee counseling. forms evinces
Section 2(11) supervisory status, where disputed. indi-
viduals had discretion to decide whether to document
infraction).®

The majority, however, rejects Mareth’s testimony as
too conclusory and unspecific. I do not. As shown
above, Mareth’s testimony was clear and specific regard-
ing the exfent of licutenants’ authority to dlsclplme and
the circumstances under which they could exercise statu-
tory “independent judgment.” Further, Mareth’s testi-
mony has ample support from other quarters. Frazier
admitted that, as a Heutenant, he “had the authority to
issue oral and written warnings" and that he “had the
authority to issue discipline at least at certain levels.”
Both he and Mack acknowledged that they had signed a
“Supervisory Requirements” document confirming that
their job duties included imposing “progressive disci-
pline.” Frazier also conceded that he could have exer-
cised disciplinary “independent judgment,” but he never
saw the need fo issue discipline. This was more than
enough to establish the authority to discipline with inde-
pendent judgment. See e.g., Oak Park Nursing Cenler,
supra, 351 NLRB at 29.°

In addition, the Respondent presented eight Employee
Disciplinary/Corrective Action Notices recording various

* Although the Judgc credited Mareth’s testimony, the majonty nev-
ertheless disregards it on the theory that, as the senior Turkey Point
security manager, he was too far removed from the lieutenants to pro-
vide sufticient testimonly as to their disciplinary authority. The record
shows otherwise. Only two managerial levels (an operations manager
and five captains) separated the lieutenants and Mareth, who had been
“in charge” of Turkey Point security for three years and had worked for
the Respondent for 28 years. Mareth testified at length regarding the
position and duties of the lieutenants and his testimony on disciplinary
authority was comoborated by Frazier and Mack themselves and by
discipline notices drafied by other liculenants. The judge relied on
Mareth's testimony in these circumstances, and so would 1.

1 As noled above, the judge found that Frazier made an effort to -

minimize his authority as a lieutenant, and discredited his testimony
“where (it was] contradicted by the testimony of others or called inta
question by documentation.” Consistent with this ruling, I have relied
on Frazier's admissions to possessing supervisory authority that are
consistent with Mareth’s testimony.
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forms of discipline by various lieutenants. - These disci-
plinary notices covered a ywide range of offenses—
tardiness, absenteeism, training failure, and the inher-
ently discretionary “unsatisfactory performance in the
opinion of management.” Seven different lientenants
imposed discipline on five bargaining-unit guards, and
the level TI and IIT sanctions included oral warnings,
written reprimands, and !-day suspensions. Thus, the
Charging Parties themselves and unchallenged docu-
ments supplied first-hand corroboration of Mareth’s tes-
timony.

My colleagues dismiss this evidence on the basis that
the Respondent’s progressive discipline policy was so
inflexible that lieutenants could not exercise disciplinary
independent judgment. This misconstrues the record.
The progressive discipline policy expressly states that its
three levels of offénses “are only guidelines.” It also
recognizes that there may be instances in which a guard
“could commit an unlisted offense or in which following
the guidelines wouid not be practical. There is an of-
fense listed at two levels—“[f]ailure to meet satisfactory
job performance or behavior standards in the opinion of
management”—that  explicitly requires  supervisory
judgment (emphasis added). And, as the Board cau-
tioned in Oakwood Healthcare, “the mere existence of
company policies does not eliminate independent judg-
ment from decision-making if the policies allow for dis-

cretionary choices.” 348 NLRB at 693, The progressive

discipline policy here expressly does so.’

Concededly, the Board found that the Respondent did
not establish that certain Turkey Point lieutenants pos-
sessed Section 2(11) supervisory authority to discipline
in Wackenhut Corp., 345 NLRB 850, 855 (2005). But
much has changed since the Wackenhu! record was com-
piled in 2004. Lieutenants personally signed the “Super-
visory Requirements” document described above in
2006, confirming their authority to impose progressive
discipline. Additionally, the Board in Wackenhut found
that the lieutenants at issue there did not use independent
judgment in issuing discipline in large part because lieu-
tenant-signed discipline documents all cited “specific,
enumerated regulations” that were not in the record in
that case. 345 NLRB at 854, The licutenant-issued em-
ployee discipline/corrective action notices here, however,
refer to either the progressive discipline policy or absen-
teeism policy. Those policies are in this record and, as

* The progressive discipline and altendance policies also apply 1o
disciplinary decisions by all levels of the Respondent’s management,
from licutenants on up. If those policies preclude independent judg-
ment, the Respondent (and many ather employers with like policies)
would have no statutory supervisors possessed of Sec. 2(11) discipli-
nary authority.

discussed above, they are not so detailed as to eliminate
lieutenant discretion. As such, independent judgment was
established on the record in this case.

Finally, lieutenants are paid more than security guards,
receive additional training not given to guards, are in-
cluded in management meetings that guards did not at-
tend, and perform little actual guard work. The Board
has regarded such evidence as persuasive “secondary

_indicia” of supervisory status. See, e.g., American River

Transportation Co., 347 NLRB 925, 927 (2006) (higher
pay and better benefits); Burns Security, supra, 278
NLRB at 570 {sergeants and lieutenants attended
monthly management meetings). Additionally, all Tur-
key Point security constituencies viewed Frazier and
Mack as supervisors.® And if the lieutenants were not
supervisors, each captain would be responsible for su-
pervising over 30 security guards—an implausibly large
number given the size, complexity and security sensitiv-
ity of the Turkey Point site. See, e.g., Burns Security,
supra, 278 NLRB at 571 (finding lieutenants and ser-
geants to be statutory supervisors with 2 to 1 guard-to-
supervisor ratio at nuclear power plant).

Under the preponderance of the evidence standard, the
Respondent established all elements of the lieutenants’
Section 2(11) disciplinary authority. In finding other-
wise, the majority effectively imposes a higher standard
of proof on employers than is appropriate. My col- |
leagues also deprive the Respondent of its established
right to the undivided loyalty of those who command its
security force in securing the Turkey Point nuclear power
plant and responding to emergencies of any kind. Be-

" cause this step is not justified by precedent or the facts of

this case, I respectfully dissent.
Dated, Washington, D.C. September 28, 2012

Brian E. Hayes, Member

NATIONAL LABOR RELATIONS BOARD

Shelley Plass, Esq., for the Acting General Counsel.
Fred Seleman, Esqg., for the Respondent.” :

 The Respondent itself, as Frazier conceded, treated them as super-
visors. Frazier and Mack likewise viewed themselves as supervisors,
And Timothy Lambert, who had been the union president since May
2009 and a Turkey Point guard for over 10 years, stated that Frazier and
Mack “were supervisors.” Lambert further testified that a |ieutenant
would be his “first line of reporting™ and “first line of supervision.”

!'{ shall refer to counse! for the Acting General Counsel as counsel
for the Govemment and to the Acting General Counsel as the Govemn-
ment.
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DECISION
STATEMENT OF THE CASE

WiLLIAM N. CATES, Administrative Law Judge, These are
two discharge cases [ heard in Miami, Florida, commencing on
April 4,.2011. The cases originate from a charge filed by Tho-
mas Frazier, an individual (Frazier), on February 22, 2010, in
Case 12-CA—-26644 and filed by Cecil Mack, an individual
(Mack) on July 29, 2010, in Case 12-CA-26811, against G4S5
Regulated Security Selutiens, a Division of G4S Secure Solu-
tions (USA) Inc. flk/a The Wackenhut Corporation (Company).
The prosecution of these cases was formalized on December

29, 2010, when the Regional Director for Region 12 of the

National Labor Relations Board (the Board), acting in the name
of the Board’s Acting General Counsel, issued a compiaint and
notice of hearing (complaint) against the Company.

.. It is specifically alleged the Company, on or about February
2, 2010, indefinitely suspended its employee Mack and thereaf-
" ter on February 15, 2010, discharged him; and, on or about
February 12, 2010, indefinitely suspended its employee Frazier
and thereafler on or about February 15, 2010, discharged him
because the two engaged in protected concerted activities and
to discourage employees from engaging in these or other con~
certed activities It is alleged the Company’s actions violate
Section 8(a)(1) of the National Labor Relations Act (the Act),

The Company, in a timely filed answer to the complaint, de-
nied having violated the Act in any manner alleged in the.com-
plaint. The Company, as one affirmative defense, asserts Mack
and Frazier were supervisors of the Company within the mean-
ing of Section 2(11) of the Act and thus not protected by the
Act.

The parties were given full opportunity to introduce relevant
evidence, to examine and cross-examine witnesses, and to file
briefs, I carsfully observed the demeanor of the witnesses as
they testified and I rely on those observations in making credi-
bility determinations herein. I have studied the whole record,
the posttrial briefs, and the authorities cited therein. Based on
the detailed findings and analysis below, I conclude and find,
that at ail times material herein, Frazier and Mack served as
supérvisors of the Company within the meaning of the Act and
outside the Act’s protection. I find the Company did not violate
the Act when it suspended and thereafler discharged Frazier
and Mack.

Findings of Fact

1, JURISDICTION, LABOR ORGANIZATION STATUS, AND
SUPERVISORY/AGENCY STATUS

The Company is a Delaware corporation engaged in the
business of providing guard and security services to clients
throughout the United States, including the Florida Power &
Light Company®s power plant located at Turkey Point in Mi-
ami~Dade County, Florida (Turkey Point), and other facilities
located in the State of Florida, During the 12-month period
ending December 29, 2010, a representative period, the Com-
pany purchased and received at Turkey Point, and at its other

2 1 shall refer to counsel for the Respondent as counsel for the Com-
pany and 1 shall refer to the Respondent as the Company.

facilities located in the State of Florida, ‘goods and services
valued in excess of $50,000 direcily from points outside the
State of Florida. The evidence establishes, the parties admit,
and 1 find the Company is an employer engaged in commerce
within the meaning of Section 2(2), (6}, and (7) of the Act.

The parties admit, and I find, International Union, Security,
Police and Fire Professionals of America (SPFPA) (Union) is,
and has been, a labor organization within the meaning of Sec-
tion 2(5) of the Act. .

It is admitted Security Shift Supervisor Quentin Ferrer,
Leadership Development Coordinator Karen Bower Mac-
donald, Project Manager Michael Mareth, Security Shift Super-
visor Gonzalo Pedroso, and Operations Manager Juan
Rodriquez are supervisors and agents of the Company within
the meaning of Section 2(11) and (13) of the Act.

The first, fundamental and controlling issue is whether secu-
rity lieutenants Frazier and Mack, at material tirmes herein,
were supervisors for the Company within the meaning of Sec-
tion 2(11) of the Act. If they were supervisors they would not
be protected by the Act and the Company's suspending and
discharging them would not violate the Act. In as much as I
find the two to be supervisors the remaining issues need not be
addressed, namely, whether Frazier and Mack engaged in con-
certed activities protected by the Act and whether they were
discharged for doing so. Nor is it necessary to address the
Company’s affirmative defense that Frazier and Mack were
discharged for valid considerations not based on unlawful mo-
tives or considerations.

1I. ALLEGED UNFAIR LABOR PRACTICES
A. Facts
1. Background

The Company provides guard and security services for Flor-
ida Power & Light at its Turkey Point (Miami/Dade County,
Florida) nuclear generating stations. The Company provides its
services pursuant to a written agreement with Florida Light &
Power and provides its services supportive of, and in compli-
ance with, site security programs which in turn’are in compli-
ance with Nuclear Regulatory Commission requirements, spe-
cifically Title 10, Code of Federal Regulations 73.55. Florida
Power & Light owns several thousand acres at its Turkey Point
Nuclear Power Plant facility for which various levels of secu-
rity are fumnished by the Company. Included in Florida Power
& Light’s Turkey Point property is an area refeired to as the
“owner controlled area” which contains security fences and
intrusion detection devices. Within the protected area is a vital
area which contains the power block where the generating sta-

tions are that actually produce electrical power. The security .

provided in all areas includes, as a applicable, patrols, duty
stations, and other personnel in various capacities. The Com-
pany has provided its services at Turkey Point for approxi-
mately 27 years and the Company’s current contract with Flor-
ida Power & Light expires December 31, 2011.

The Company’s current name came into effect in 2009, how-
ever, prior to that date it, for an extended time, operated as The

. Wackenhut Corporation. According to Project Manager Ma-

reth, the Company’s contract with Florida Power & Light sets
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forth a description of the type of security services the Company
is to perform. The agreement also sets forth the general staff-
ing requirements and establishes procedures to amend the
agreement if it is necessary to change the staffing requirements.
Project Manager Mareth stated that generally the security offi-
cers performing security services at Turkey Point do not change
i the contract is awarded to a different security company. It
appears the staffing provisions in the agreement between Flor-
ida Power & Light and the Company have remained the same.
The Board in Wackenhut Corp., 345 NLRB 850 (2005), sets
forth a somewhat detailed history of labor relations between the
Union and Company herein. A “brief” review of that history.
taken from that Board case, without further referencing that
case, is perhaps helpful. Prior to September 1, 2003, the Com-
pany employed four categories of employees at its Turkey Point
facility, namely; captains, lieutenants, sergeants, and security
officers. Specifically in July 1999, the Board certified the Un-
ion as representative of the Company’s sectirity officers at Tur-
_ key-Point. The Board noted the category “security officer”
“included central and secondary alarm station operators, un-
armed security officersiwatchmen, and part-time security offi-
cers. Prior to the election that resulted in the above unit being
certified the Company stipulated it did not oppose the inclusion
of the central and secondary alarm station operators in the bar-,
gaining unit. In 2002, the Union filed a petition seeking to rep-
resent the sergeants at Turkey Point. The Company opposed
the petition, asserting the sergeants were statutory supervisors,
The Regional Director of Region 12 of the Board issued a deci-
sion and direction of election, in which she found the sergeants
were not supervisors under the Act.
Company’s request for a review of the Director’s decision. On
March 4, 2003, the Union was certified as the representative of
the Company’s sergeants. )
On May 28, 2003. Florida Power & Light issued a request
for proposals with bid specifications for a new security contract
. setting forth staffing provisions which provided that supervisors
would be defined as nonbargaining personnel and that all per-
sonncl assigned to operate the central and secondary alarm
stations would be supervisors. Further, the new contract speci-
fications called for four security shifts per day with each shift
supervisor trained and certified to perform duties within the
central and secondary alarm stations, as well as to perform
other duties in the owner controlled and protected areas. In
June 2003, the Company notified Fiorida Power & Light that if
it was awarded the new contract operations at Turkey Point it
would change its operations in three ways: (1) The part-time
program would be eliminated; (2) The central and secondary
alarm station operators would be supervisors; and (3) The posi-
tion of sergeant would be eliminated. The Company was there-
after awarded the new security contract with Flarida Power &
“Light. . B
After obtaining the new contract with Florida Power &
Light, the Company announced a posting for new supervisory
positions with a requirement that applicants be able fo operale
the central and secondary alarm stations. The Company then
filled 15 lieutenant positions by promoting unit employees into
the new positions. Starting on September 1, 2003, all central
and secondary alarm station duties were performed by lieuten-

The Board denied the -

ants. As a result of the changes implemented on September 1,
2003, the Company no longer employed anyone in sergeant
positions. The Board found the Company viclated the Act by
eliminating the sergeant positions and by eliminating the cen-
tral and secondary security operators from the bargaining unit
and reclassifying the operators as nonunit lieutenants. The
Board also concluded the Company had failed to establish the
new lieutenants “assigned to perform CAS/SAS [central alarm
station/secondary alarm station] possessed or exercised super-
visory authority.”

With that brief review, I now turn to the facts sarrounding
the issues herein. The Company’s highest ranking individual at
Turkey Point is Project Manager Mareth. He is assisted by
Operations Coordinator Rodriguez, Training Coordinator Roy
McCloud, Leadership Development Manager Macdonald. and
various other administrative personnel, There are five security
officer shifts. Each shift has 1-team shift captain, 7 licuienants,
and approximately 37 security officers assigned. The security
teams are referred to as Alpha, Bravo, Charley, Delta, and
Echo. The Echo team is a training team that actually fills in for
edch of the other four teams as each team must rotate, info a
week of security training every 5 weeks. There are four teams
performing security services and one team in training at all
times, At applicable times herein (February 2010), there were
approximately 170 security officers employed at Turkey Point,

The current applicable unit description for security officers
follows: :

The Company recognizes the International Union, Security,
Police, Fire Professionals of America (SPFPA) and its Amal-
gamaled Local No. 610 as the exclusive collective bargaining
representative for all employees designated by the National
Labor Relations Board’s Certification of Representative is-
sued on July 8, 1999 in case No. 12-RC-8349, including all
security officers, and waichpersons [Unarmed Officers], per-
forming guard duties as defined in Section 9(b)(3) of the Na-
tional Labor Relations Act, as amended, who are employed
by the Employer at the Turkey Point Nuclear Power Plant, lo-
cated in Florida City, Florida; but excluding all office clerical
employees, professional employees and supervisors as de-
fined in the National Labor Relations Act, as amended.

Frazier was hired as a security officer in 1989 and Mack in
2002, Both were promoted to lieutenant in 2003, Both Frazier
and Mack were suspended from work a few days before they
were terminated on Febmary 15, 2010. Frazier’s termination
notice reflects “Failure to meet satisfactory leadership expecta-
tions.” Mack’s termination notice reflects “Cecil was involved
in an incident with the client that involved undesired behavior.
As a part of the process management completed a review of
Cecil’s personnel file. As a result of the review it is manage-
ment’s perspective that Cecil’s performance does not meet
satisfactory job performance or behavior standards.”

2. Company’s evidence

As noted earlier the Company, asserts as an affirmative de-
fense, that Frazier and Mack were supervisors within the mean-
ing of Section 2(11) of the Act. With that assertion the Com-
pany assumes the burden of proving their supervisory status. I
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consider the Company’s evidence first as it is the party assert-
ing the supervisor status and afterward, I shall consider evi-
dence presented by the Government bearing on the issue,

I note the position of lieutenant existed prior to Frazier and
Mack applying for and being promoted to lieutenants in the fall
of 2003. Frazier and Mack received pay raises at the time of
their promotions. Project Manager Mareth testified the pay
deferential between security guards, which Frazier and Mack
were, and lieutenants, to which they were promoted, was ap-
proximafely $4 per hour, Lieutenants Frazier and Mack re-
ceived more life insurance coverage than the security officers.
Project Manager Mareth testified when an employee is pro-
moted to lieutenant he/she is given additional training not pro-
vided to the security officers. The additional training is de-
signed lo, in part; give the Heutenant “a better understanding of

. performing oversight and observation of day-to-day activi-
nes" a lieutenant will encounter. Mareth further explained the
training for lieutenants is at a “higher level” than training for
the security officers. Leadership Development Coordinator
Macdonald. testified she conducts 80 hours of initial leadership
training with lieutenants that includes interpersonal and presen-
tation skills, tratning which is not provided to the security offi-
cers. Licutenants also receive, on an ongoing basis, training not
provided lo the security officers, Lieutenants meet with upper
management at least once per month without security officers
being present.

Newly selected lieutenants, including Frazier and Mack,
signed various documents after becoming licutenants they had
not been required to sign as security officers. One such form
was a “Supervisory Requirements” forin, On the “Supervisory
Requirements” form lieutenants are instructed they should use
coaching techniques as well as counseling and progressive
discipline to correct unprofessional conduct and poor job per-
formances and are to do so fairly and consistently. On the form
lieutenants are instructed to seek management assistance and
input when needed. Frazier and Mack acknowledged, on the
signed forms, they were to “{mjake those accountable to [them])
aware of what [they] expecifed] from them.” The two ac-
knowledge on the signed forms they were to “lead by example”
and “keep issues discussed between supervisors confidential.”
Prazier and Mack specifically understood the Company viewed
them as supervisors, Frazier and Mack each signed a Company
“Leadership Pledge” agreement in which they agreed they
would not tolerate inattentiveness within the ranks of their di-
rect reports; they would be receptive to concerns and questions
raised by their direct reports; they would not tolerate retaliation
or peer harassment within the ranks of their direct reports; they
would be observant to the work place behaviors of their direct
reports; they would listen effectively and respond appropriately
to their direct reports; they would use a nonthreatening com-
munication style with their direct reports; and, they would de-
velop, coach, mentor and train their direct reports. In singing
the “Leadership Pledge” both wrote the description of their
position as that of “Supervisor.™

Frazier and Mack also executed “Managemem Challenge”
forms in which they acknowledged that as part of the “man-
agement team™ they had an “obligation to operate above the
standard expectations™ of their colleagues and being in supervi-

sion carried an accountability on their part for their teams per-
formance. Both acknowledged the Company is committed to
supporting them with relevant training to be successful supervi-
sors and they were aware of what it meant to supervise armed
personnel and that management standards for its supervisors in
this type environment had to be exceptionally high.

Local Union 610 President and security officer Timothy
Lambert testified regarding the duties of Frazier and Mack, in
part, as follows:

As long as I've known them and they were supervisors, ... |
went to them because they cared about what was going on
there. 1 mean they were two excellent supervisors that real[y
cared about the operations,

Local Union President Lambert acknowledged that as a secu-
rity officer his tirst line supervisor was the licutenant.
Project Manager Mareth testified, at length, vegarding the

position and duties of lieutenants at the Company. There are

approximately 170 security officers that report directly to Heu-
tenants according to Mareth. Lieutenants in tum rcport to shifl
captams Mareth explained the Company’s superwsory struc-
ture is necessary so one individual, such as'the captain, would
not be the only one responsible for supervising “30-some offi-
cers assigned to fa] particular shift” with the responsibility of
covering the several thousands of acres to be secured, Project
Manager Mareth testified lieutenants provide direct oversight to
the security officers in the field including addressing issues that
arise on the job. Project Manager Mareth explained that while
the Company is in a “regulated industry” with “a lot of proce-
dures for what we do, you can’t have a written procedure for
absolutely everything that you do in the field.” Mareth added
lieutenants “have to utilize judgment and discretion” in per-
forming their functions and may not have “a written line item
that tells [them] what to do.” Mareth said lieutenants “can
either address [the issues] at their level, or if its something that
they cannot address, then they can push it to a higher level and
it just continues all the way up . . . to my [Project Manager]
level,” Mareth said lieutenants oversee security officers in all
geographic areas at the Turkey Point facility and their oversight
includes evaluation of the security officers.

Florida Power & Light's Turkey Point Nuclear Plant Secu-
rity Deépartment, Security Force Instruction 1106, Revision 9
titled “Field Supervisors” is applicable to the Company herein
and, “provides guidance to Security Field Supervisors for per-
forming supervisory functions of Security Officers manning
security posts and assisting the Security Shift Supervisor in
carrying out daily Security Operations.” The title “field super-
visor” and “lieutenant” refers to the same position at the Com-
pany. Field supervisors are directed to ensure; that only quali-
fied security officers are assigned to posts; that security offi-
cers understand the specific’ requirements of their post; that
security officers remain alert, attentive,, and properly perform
their duties; that security officers perform their duties in a safe
environment; that security officers properly maintain post re-
ports; and, that field supervisors initiate prompt and appropriate
actions to correct any identified deficiencies including improper
behavior, attitude, or inattentiveness to duty.

Project Manager Mareth described, in general terms, a lieu-
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tenant’s-workday. The day starts with the morning shift brief:
ing conducted by the shift captain with, as appropriate, input
from the lieutenants. Lieutenants ensure the “off-going” secu-
rity officers are properly relieved and then issues weapons to
the “on-coming” security officers. Lieutenants perform equip-
ment inventories which .includes verifying that the security
officers have all required equipment at their posts and are prop-
erly logged in and fit for duty. Lieutenants are responsible for
monitoring the central and secondary alarm systems, Lieuten-
ants field questions from and address issues raised by the secu-

ity officers and make required security observation reports.
Project Manager Mareth stated lientenants correct, coach and

" counsel, as needed, Lieutenants generally do not perform secu-
rity officer duties.

Project Manager Mareth f‘urther explained that lieutenants
are the first line supervisors to whom the security officers’
report, and can issue any type discipline, excluding termination.
without consulting a supervisor, The Company has a three
level progressive disciplinary policy that consists of four steps.
Step one is oral counseling; step two is written disciplinary
counseling; step three is written- disciplinary counseling and
suspension; and step four is termination of employment, Stated
somewhat differently {evel I, the highest level, results in termi-
nation. Level I is a documented discipline such as written
warnings, an accumulation of which results in termination.
Level 111, the lowest level of discipline, typically starts with a
verbal warning or a verbal warning that is documeated. The
progressive discipline policy and procedure reflects, “There are
three levels of offenses (levels I, 1T, III). These are onty guide-
lines for use by management and supervisor personnel.” Ma-
reth explained that if a lieutenant issued a written waming to a
security officer and the security officer committed a similar
infraction such would result in a suspension for the seeurity
officer. Project Manager Mareth testified lieutenants may, and
do, exercise discretion when issuing discipline pursuant to the
Companys disciplinary policies. For example, a lieutenant
may decide not to issue formal discipline for an infraction or
he/she can decide which lJevel of discipline is appropriate as
there is some overlap between offenses listed at the disciplinary
levels. Mareth said a lieutenant may consult with the shift cap-
tain (o determine if a past practice has been established for a
particular offense but is not required to do so. According to
‘Mareth lieutenants may, for example, issue a coaching, which
is not part of the formal disciplinary procedure unless docu-
mented, for a first offense and if there are otherlike offenses
determine at that time which level of discipline is warranted.
According to Project Manager Mareth, licutenants do not have
to consult with their supervisor (captains) before issuing disci-
pline. Eight employee disciplinary/corrective action notices,
issued by 6 lieutenants, were received in evidence. Two of the
disciplinary actions resulted’ in written wamings with I-day
suspensions; two involved written warnings only; and, four
involved written disciplinary actions documenting oral warn-
ings. Five of the disciplinary actions involved attendance in-
fractions, two involved failure to timely report for training, and
one involved a vehicle accident. None of the discipli-
nary/corrective action notices in evidence was issued by either
Frazier or Mack. In fact, neither Frazier nor Mack issued any

discipline of record.

Project Manager Mareth testified lieutenants perform evalua-
tions for their direct reports. Mareth explained the evaluations
are used in the promotional process for the security officers.
Mareth named four security officers whose recent promotions
were impacted by their lieutenant’s evaluations and added there
were perhaps eight other like situations, over the previous year
and half. No one higher in management than a lieutenant regu-
larly evaluates, in writing, the security officers. The evalua-
tions prepared by the lieutenants are used in the promotional
process in accordance with the Company’s policy manual at
“Promotion Policy and Procedure.” The manual states in part,
“the promotion process consists of several stages. The required
stages are as follows . . . review of performance appraisals.™
The portion of the manual covering promotions further states,
in part, that the promotion board shall review the personnel file
for each applicant for promotion with specific attention given to
performance appraisals.

According to Mareth, lieutenants can bc disciplined. up to

. and including discharge, if they fail to ensure the quality of

performance of the security officers under their command.

Mareth explained that a failure to ensure guality performance

by the security officers could also impact promotional opportu-
nities for lieutenants.

With respect to evaluations for the security officers, Charg-
ing Party Mack acknowledged that for 2 years prior to his dis-
charge he evaluated the six security officers that reported di-
rectly to him and he did so on a quarierly, as well as, annual
basis. Mack said he was told to perform the evaluations by his
immediate shift supervisor. Mack explained the evaluations
were mainly to set goals for the security officers. Mack went
over each evaluation with each security officer involved before
he turned the evaluations over to his superior, the shift captain.

Frazier also testified he evaluated the security officers that
reported to him on a guarterly and annval basis and was in-
structed by his immediate supervisor. Captain Ferrer, to do the
evaluations starting some 2 years prior to his discharge. Frazier
said he individually reviewed the evaluations with each security
officer and had them sign their evaluation before he turned the
evaluations aver to Captain Ferrer. Frazier said he sometimes
made Captain Ferrer aware of what he had placed in a security
officer’s evaluation in case the officer questioned the evalua-
tion. Frazier identified some 83 pages of evaluations, which
were received in evidence, he made of certain security officers
that reported to him.

3. Gevernment’s evidence relating to the supervisory issue

Frazier testified he commenced working for the Company at
Turkey Point in May 1989 when it was known as the Wacken-
hut Corporation. Frazier worked as a security officer when first
hired. Frazier described his security officer duties as protect-
ing the plant from radiological sabotage by conducting patrols;
standing guard at specific posts; conducting fire watch; fire
watch patrols, checking doors, and equipment; responding to
contingencies; doing vehicle patrols of owner-controlled areas;
working at various entry gates; searching vehicles and materi-
als; and, preventing unauthorized personne! andfor materials
from entering the plant. Frazier said he conducted himself, and
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carried out his assigned duties in accordance with Security
Force Instructions established by Florida Light & Power and
the Company which provided him guidance on his job, func-
tions and instructed him how to react in any given situation.
Frazier said that late in his tenure as a security officer he be-
came central and secondary security alarm certified and moni-
tored computer screens for alarms at vital areas or fenced
zones. As a certified central and secondary alarm security offi-
cer Frazier said he would run reports, answer telephones, pro-
vide information to the captains and dispatch officers to alarms
in accordance with the Security Force Instructions, Frazier said
his overall security officer duties did not change when he be-
came a certified central and secondary security alarm officer
that he just assumed the extra duties.

Frazier testified his position “changed slightly” when he be-

came a lieutenant in September 2003 and was assigned to the B
Team where he worked seven 12-hour shifis every 14 calendar
days and reported to ShiRt Captain Quentin Ferrer. Frazier
described his lieutenant duties as, “ensuring that qualified secu-
rity officers are manning the various posts, qualified in the SFI
[Security Force Instructions],” “to verify the paperwork, to
ensure that the general purpose logs and post or patrol logs are
correctly filled out,” and to, “ensure that the officers were alert,
attentive, are aware of their assigned duties as set forth by the
general purpose log and the SFIS.” Frazier further explained
his duties included ensuring the security officers “equipment
was in proper wotking order and not damaged or been tam-
pered with"” and to ensure the security officers worked in a safe
clean environment and conducted their patrols according to the
Security Force Instructions. Frazier said his central and secon-~
dary alarm system duties remained the same as when he was a
security officer, Frazier said he knew what all of his duties asa
lieutenant were because his duties were written out in the Secu-
rity Force Instructions, training manuals, administrative direc-
tives and by his lengthy experience at Turkey Point. Frazier
added there had been sergeant positions at the Company at the
time he was a security officer but by the time he became a lieu-
tenant in September 2003, the sergeant positions had. been
eliminated.
formed the same tasks he performed as a lieutenant but after
further questioning by Government Counsel Frazier stated ser-
geants and lieutenants performed the same job.

Frazier testified he had daily contact with security officers,
other lieutenants and at least | captain, He said he commenced
his work day at the shift briefing attended by those mentioned
above, as well as, on occasion Florida Power & Light security
oversight specialists and other Company management such as
Project Manager Mareth and Operations Coordinator Juan Rod-
rignez. According to Frazier the shift captain addressed the
shift collectively and disseminated pertinent information for the
day, such as the status of the units, making note of any fence or
door zones that might be out of order or any new posts that had
been established, According to Frazier the shift captain deters
mined post assignments and reflected those assignments on a
post assignment sheet, copies of which were given to the secu-
rity officers aund lieutenants. Frazier explained that with the
assignment sheet he knew where each of his security officers
would be posted and he visited each post during the shift. Fra-

Frazier explained sergeants “essentially” per-’

zier said that while he was at each post he verified that the
proper security officer was at histher assigned post and re-
viewed the general purpose and inventory logs with the security
officer as well as checked the security officers® weapons. Ac-
cording to Frazier the shift captain never discussed shift rota-.
tions with him before issuing them. Frazier said he did not
direct the work of the security officers that reported to him
“because the work is defined in the general purpose log,” “[tJhe
officer reads that. Those are his post instructions.” Frazier
explained his responsibility was just to ensure the security offi-
cers undersiood hisfher post instructions. Frazier stated some
security officers preferred -some posts over other posts and
added he had the authority to transfer security officers from one
post to. another during a shift, under some circumstances but,
only after requesting approval from the shift captain. On cross-
examination, Frazier acknowledged he had stated in a pretrial
affidavit ke had the authority to transfer a security officer from
one post to another on his shift for operational needs and he

-*did not generally consult with the captain before doing so0.”

Frazier testified he had given security officers “coachings”
which he considered to be “peer checking.” A ‘“coaching.”
according to Frazier. may involve instructing a security officer
to sit up straight instead of slouching, or to be a little more

- vigilant in the area where hefshe was assigned, Frazier said

coaching is not a form of discipline. Frazier said he had never
issued discipline to security officers reporting to him because
they all knew their jobs, Frazier on direct examination, said he
conld issue oral or written discipline to his security officers for
not doing their job duties or being inattentive or not following
guidelines in the general purpose log only after first bringing it
to the attention of his shift captain to ascerfain the appropriate
disciplinary action. Frazier acknowledged on cross-examination
that specific supervisory requirements applicable to him di-
rected him to not only use coaching techniques but to utilize
counseling and progressive discipline to correct unprofessional
conduct or poor job performance by the security officers.
Frazier festified that about 2 years before his discharge he
began to evaluate, on a quarterly and annual basis, those secn-
rity officers reporting to him. Prior to that time evaluations
were performed by the captain. The quarterly evaluations des-
ignated as “‘one-on-one™ reviews were, according to Frazier, for
the purpose of bringing about improvement in the security offi-
cers attendance, communication skills and knowledge of the
Security Force Instructions. After preparing the quarterly and
annual reviews for his security officers Frazier gave them to his
shift captain or Operations Coordinator Rodriguez. Frazier
explained he reviewed each evaluation with the applicable se-
curity officer before giving them to the captain and, on occa-
sion, would speak with his shift captain about a specific evalua-
tion in casc “the officer came back and was questioning it.”
Frazier testified, on direct-examination, that as far as he knew
the evatuations were used only to “improve the deficiencies that
the officers may have.” When asked on cross-examination if a
bad evaluvation could affect a security officers future promo-,
tional opportunities, Frazier testified “as far as T know, the one-
on-ones and the evaluations were not used for promotion. They
were used . . . to get the officer to improve his performance. 1
do nof know if it was used . . . to promote.” However, after
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being given an opportunity to review his pretrial affidavit, Fra-
zier acknowledged that if a security officer continually received
bad evaluations or reviews the officer “may not be considered
for a promotion.” Frazier did not know of any security officer
being promoted based on his evaluation of the security officer.
Frazier acknowledged he had recommended security officers
receive meal tickets or “a letter incentive award” but added
even other security officers could recommend a feflow security
officer for a meal or small incentive award,

Mack’s testimony, regarding his duties and authority as a
licutenant, though in less detail, was for the most part, the same
as Frazier's testimony. Mack testified that everything he did
every minute of every day as a lieutenant was explicitly cov-
ered in detail by written policies. Mack likewise believed eve-
rything security officers did was covered and/or governed by
written policies and the security officers simply had to follow
the policies. Mack testified the captain would issue discipline

and the licutenant who was in the area of the security officer

disciplined would simply deliver the discipline to that security
officer. '

1. CREDIBILITY COMMENTS, ANALYSIS, AND CONCLUSIONS

1 am persuaded Frazier while testifying made an effort to
minimize the authority he had and/or exercised as a lieutenant.
For example, he testified some officers preferred some posts
over other posts and that he had the authority to transfer secu-
rity officers from one post to another during a shift, but only
after requesting approval from his shift captain. However, afier
being confronted with his pretrial affidavit, he acknowledged
he had the authority to transfer a security officer from one post
to another on his shift for operational needs and did not gener-
ally consult with his captain before doing so. Frazier first testi-
fied he could issue oral or written discipline to his assigned
security officers for not properly performing their jobs duties,
being inattentive, or not following guidelines but, only afler
first bringing such to the attention of his shift captain. How-
ever, Frazier acknowledged, during ‘cross-examination, that
specific supervisory requirements applicable to him, called for
him to use coaching techniques, as well as, counseling and
progressive discipline 1o correct unprofessional conduct, or
poor job performance by his security officers. Frazier testified
on direct examination that evaluations he prepared for the secu-
rity officers reporting to him were utilized to improve deficien-
cies the security officers may have, however, on cross-
. examination, and after reviewing his pretrial affidavit, he ac-
knowledged that if a security officer continually received bad
reviews or evaluations he/she may not be considered for pro-
motion. . )

It is in light of this and other testimony by Frazier and par-
ticularly my observation of him as he testified; I am unable to
fully credit his testimony. regarding his duties and authority
where contradicted by the testimony of others or, called into
question by documentation, Thus, I have relied, to a great ex-
tent, on the testimony of Project Manager Mareth, which I
credit, with respect to the duties and authority of lieutenants at
the Turkey Point facility.

Under Board and Supreme Court precedent, in order to be a
statutory supervisor, an individual must have the authority to

effectuate or effectively recommend at least one of the supervi-
sory indicia enumerated in Section 2(11) of the Act, using in-
dependent judgment in the interest of the employer. Cakwood
Healthcare, Inc., 348 NLRB 686, 687 (2006) (citing NLRB v.
Kentucky River Communily Care, 532 U.S. 706 {2001)). It is
well established that the party asserting supervisory status bears
the burden of proof on the issue, Oakwood Healthcare, Inc. at
686. The burden must be carried as to each particular individ-
ual who is alleged to be a supervisor. Section 2(11) of the Act
provides that a supervisor is one who possesses, “authority, in
the interest of the employer, to hire, transfer, suspend, layoff,
recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly direct them, or to adjust their griev-
ances, or effectively to recommend such action, if in connection
with the foregoing the exercise of such authority is not of a -
merely routine or clerical nature, but requires the use of inde-

- pendeni judgment.”

Such statutory indicia must, as noted earlier, be exercised
with independent judgment on behalf of management, in the
interest of management and not simply in a routine manner,
The Board noted in Oakwood Healthcare Inc., supra citing
Chevron Shipping Co., 317 NLRB 399, 381 {1995), that as a
general principle, it has exercised caution not-to construe su-
pervisory status too broadly because the employee deemed a
supervisor is denied rights the Act is intended to protect. The
Board in Oakwood Healthcare, Inc., supra, adopted definitions
for the terms *assign,” “responsibly to ditect”, and “independ-
ent judgment” as those terms are used in Section 2(11) of the
Act. Itis helpful to briefly highlight those definitions.

The Board noted the terms “assign™ and ‘responsibly to di-
rect” were not intended to be synonymous and would ascribe
distinct meanings to both terms, The Board construed “assign”
to refer to the act of designating an employee to a place, a time
or giving significant overall duties or tasks to an employes.
The Board noted the place, time and work of employees are
part of their terms and conditions of employment and decisions,
or effective recommendations, to affect one of those can be
supervisory functions. The Board construed “responsibly to
divect” -as where the putative supervisor is answerable for the
performance and work product of the employees he/she directs.
That is, there must be some adverse consequence for the one
providing oversight if the tasks performed by the employees are
not performed properly. The Board specifically stated; “Thus,
to establish accountability for purposes of responsible direction,
it must be shown that the employer delegated to the putative
supervisor the authority to direct the work and the authority to
take corrective action, if necessary. Tt must be shown that there
is a prospect of adverse consequences for the putative supervi-
sor if he/she does not take these steps.”

The Board in asceriaining the contours of “independent

" judgment™ looked at the ordinary meaning of the two words.

“Independent” means “not subject to control of others™ and
“judgment” the action of judging or the mental or intellectual
process of forming an opinion or evaluation by discerning and
comparing. The Board used, as a starting point, that for one to

exercise “independent judgment” “an individual must af a

minimum act, or effectively recommend action, free of controf
of others and form an opinion or evaluation by discerning and
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comparing data.” The Board noted it was interpreting “inde-
‘pendent judgment” in light of the contrasting statutory lan-
guage, “not of an merely routine or clerical nature,” The Board
stated: “It may happen that an individual’s assignment or re-
sponsible direction of another will be based on independent
judgment within the dictionary definition of those terms, but
still not rise above the merely routine or clerical.” The Board
stated that its view, as well as the Supreme Court’s view was
that actions fall into a spectrum between the extremes of com-
pletely free actions and completely controlled ones, “and the
degree of independence necessary to constitute a judgment as
tindependent’ under the Act lics somewhere in between these
two extremes.” The Board said it would find “a judgment is
not independent if it is dictated or controlled by detailed in-
structions, whether set forth in company policies or rules, the
verbal instructions of & higher authority, or in the provisions of
a collective-bargaining agreement.” (Footnote omitted.) How-
ever, the Board went on to state; “On the other hand, the mere
existence of company policies does not eliminate independent
judgment from decision making if the policies allow for discre-
tionary choices. [footnote omitted]” The Board surnmarized as
follows:

Section 2(11) contrasts “independent judgment™ with actions
that are “of a merely routine or clerical nature.”™ Thus, the.
statue itself provides a base line for the degree of discretion
required to render the exercise of any of the enumerated func-
tions of 2(11) supervisory. The authority to effect an assign-
ment, for example, must be independent, it must involve a
judgment, and the judgment must involve a degree of discre-
lion that rises above the “routine or clerical.” {footnote omit-

ted]

In deciding whether the two licutenants herein are supervi-
sors within the meaning of the Act T am mindful the security of
nuclear facilities is highly regulated. I take guidance from
Oakwood Healthcare, Inc., 348 NLRB 686 (2006), a case
where the Board refined the analysis to be applied in assessing
supervisory status and set forth clear broadly applicable guid-
ance for situations like those herein.
 First, [ find the lieutenants are supervisors under Section

2(11) of the Act based on_ the fact they prepare evaluations of
the security officers that, in part, are considered in determining
whether the security officers are promoted. Lieutenants Frazier
and Mack both, for some 2 years prior to their discharge, pre-
pared quarterly and annual reviews or evaluations for the secu-
rity officers reporting to them. In fact, no one higher than a
lieutenant at the Company regularly prepares writien evalua-
tions of security officers, Both Frazier and Mack reviewed the
evaluations they prepared with the security officers involved
before the evaluations were turned over to higher management.
1 note Frazier first explained the evaluations he made of the
security officers that reported to him were simply to have the
security officers improve their performance, but, he acknowl-
edged bad evaluations could impact a security officer’s consid-
eration for promotion, The record evidence establishes evalua-
* tions created by lieutenants are specifically utilized in the pro-

motional process. The Company’s policy manual at “Promo- .

tion Policy and Procedure” requires, among the several stages

in the promotion process, that a review of applicable perfomi-
ance appraisats be conducted by the promotion panel. More
specifically. the promotion policy and procedures manual re-
quires the Company’s promotion board to review the personnel
file of each applicant for promotion and to specifically review
performance appraisals. Project Manager Mareth specifically
stated evaluations made by lieutenants at the Company are
utilized in the promotional process for security officers. Ma-
teth even recalled four security officers whose recent promo-
tions were impacted by their lieutenant’s evaluations and he
indicated there were perhaps eight other like situations where
security officers’ prometions were impacted by their lieuten-
ant’s evaluations in the previous year to year and half. I note
Frazier and Mack did not need to consult with their superiors
before evaluating their direct reports, nor did they need to dis-
cuss with their supervisors the content of evaluations before
preparing and going over the evaluations with those evaluated.
Frazier and Mack performed evaluations free from the control
of others in management and made their evalvations. and
formed their opinions, it appears, by their own discernment and
comparisons. It is clear evaluations impact promotions of the
work force and are performed in the interest of the Company.
In summary, Lieutenants Frazier and Mack independently per-
formed evaluations for their direct reports which lead to per-
sonnel actions (namely promotions) affecting the security
guards involved and by doing so engaged in one (promote) of
the enumerated supervisory functions within the meaning of
Section 2(11) of the Act,

Lieutenants, as first line supervisors, have the authority to-
and do issue discipline. The Company’s progressive discipline
policy and procedure “provides guidance on the administration
of discipline” for its supervisors who “are responsible for ad-
ministering this policy as it applies to employees nader their
supervision,” As Project Manager Mareth explained, lieuten-
ants can issue any type discipline, except tenmination, without
consulting with a supervisor. Lieutenants are generally the
individuals issuing the initial step(s) in the Company’s progres-
sive disciplinary process. The evidence establishes lieutenants
have certain discretion when issuing discipline pursuant to the
Company’s policies. As Project Manager Mareth explained, a
lieutenant may decide not to issue formal discipline at all, or to
chose which level of discipline an infraction will be placed
because of some overlap between levels. 1t is clear lieutenants
exercise independent judgment by deciding whether lo initiate
the progressive disciplinary process in the first place and lay a
foundation for future discipline against their direct reports. The
Company presented, in evidence, examples of lieutenants issu-
ing discipline to security officers. Two of the disciplines re-
sulted in written wamings with a l-day suspension in each.
While none of the eight examples where initiated by Frazier or
Mack it appears they clearly had the authority to do so. Frazier,
for example, explained he never issued any discipline for the
security officers that reporied to him because each knew and
performed their job duties. In summary, lieutenants have the
authority to issue security officers discipline and have in fact
issued discipline up to and including suspension without the
necessity of consulting with or obtaining approval of their supe-
riors. T find such to éstablish that Heutenanis of the Company
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are supervisors within the meaning of Section 2(11) of the Act.

It is clear shift captains prepare shift post assignments which
are then disseminated to the lieutenants and security officers
which reflect the initial post assignments for security officers
on any given day. However, as Frazier testified, he had the
authority to transfer security officers from one post to another
for operational needs during a shift. Frazier, first stated he had
to request approval from the shift captain, but then acknowl-
edged he generally did not consult with the captain before mak-
ing such changes in post assignments. Frazier explained some
security officer’s preferred one post assignment over other
assignments during a shift. Thus, in designating a place, a time,
and tasks to be performed when he transferred a security officer
from one post to another, Frazier engaged in a supervisory
function within the meaning of the Act. The discretion Frazier,
or other lieutenants, utilized in transferring security officers
from one post assignment to another, in my opinion, involves a
degree of discretion rising above the level of routine or clerical
and is done in the interest of the Company.

Lieutenants provide direct oversight to security officers in
the field and address issues that arise on the job. Lieutenants
are directed to ensure that security officers assigned to them
understand the specific requirements of their post, that they
remain alert, attentive and perform their duties in a proper and
safe manner, and that they properly maintain post reports. The
lieutenants are to initiate prompt and appropriate action to iden-
tify and correct any deficiencies in the security officers includ-
ing improper behavior, attitude, or inattentivencss to duty.
Project Manager Mareth explained licutenants can be disci-
plined, up to and including discharge, if they fail to ensure the
quality of the perfonmance of the security officers assigned to
them. Likewise, Mareth further explained, a failure on a lieu-
tenant’s part fo ensure quality performance by the security offi-
cers could impact promotional opportunities for the lieutenant.
Here lieutenants direct the work of security officers and have
authority to take corrective action as appropriate and are subject
to adverse consequences if they fail to propetly direct the secu-
rity officers that report to them. 1 find lieutenants responsnbly
direct the work of security officers within the meaning of Sec-
tion 2(11) of the Act.

All the above establishes lieutenants are supervisors within
the meaning of the Act. In addition to the above findings there
are secondary indicia that further support my conclusion the
licutenants are supervisors. Lieutenants are paid more; pro-
vided additional insurance not provided to security officers,
given additional training not given to security officers, attend
management meetings that security officers do not attend, and,
the Company views thein as supervisors. The secondary indi-
cia most compelling is if the licutenants are not supervisors
then each captain is responsible for 30 plus security officers
with assigned duties at various locations on the thousands of
acres at a nuclear facility.

In summary, I find the Company established that Thomas
Frazier and Cecil Mack were supervisors within.the meaning of
Section 2(11) of the Act at all times material herein, and not
protected by the Act. I find the Company did not violate the
Act when it suspended and, thereafier, discharged Frazier and
Mack on February 15, 2010.

CONCLUSIONS OF LAw

I. The Company is an employer engaged in commerce
within the meaning of the Section 2 (2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5) of the Act.

3. Thomas Frazier and Cecil Mack were, at applicable times,
supervisors within the meaning of Section 2(11) of the Act.

4. The Company has not violated the Act in any manner al-
leged in the complaint.

On these findings of fact and conclusions of Jaw and on the
entire record, I issue the following recommended?

ORDER

The complaint is dismissed.
Dated Washington, D.C. June 27, 2011

* If no exceptions are filed as provided by Sec. 102,46 of the Board’s
Rules and Regulations, the findings, conclusions, and recommended
Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all pur-

_ poses.
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G4S Regulated Security Solutions, A Division of G4S
Secure Solutions (USA) Inc., {/k/a The Waclken-
hut Corporation arnd Thomas Frazier and Cecil
Mack, Cases 12-CA-—026644 and 12~CA—O26811

April 30, 2013
SUPPLEMENTAL DECISION AND ORDER

BY CHATRMAN PEARCE AND MEMBERS GRIFFIN
AND BLOCK

On November 16, 2012, Administrative Law Judge
William N. Cates issued the attached supplemental deci-
sion. In the underlying decision, 358 NLRB No. 160
(2012), the Board reversed the judge’s finding that
Charging Parties Thomas Frazier and Cecil Mack are
supervisors under Section 2(11) of the Act. Having
found that Frazier and Mack are statutory employees, the
Board remanded this case to the judge to determine
whether the Respondent violated Section 8{a)(1) when it
discharged them.

After the judge issued his supplemental decision, the
Respondent filed exceptions and a supporting brief, and
the Acting General Counsel filed an answering brief.
The Acting General Counsel filed cross-exceptions and a
supporting brief, and the Respondent fi f led an answering
brief.

The National Labor Relations Board has considered
the supplemental decision and the record in the light of
the exceptions, cross-exceptions, and briefs, and has de-
cided to affirm the judge’s rulings, findings, and conclu-
sions and to adopt the recommended Order as modified

and set forth in full below.!

' We shall modify the judge’s recommended Order to conform to our
findings and to the Board’s standard remedial language. In addition, in
accordance with our recent decision in Latino Express, 359 NLRB No.
44 (2012), we shall order the Respondent to compensate Thomas Fra-
zier and Cecil Mack for the adverse tax consequences, if any, of receiv-
ing lump-sum backpay awards and to tile a report with the Social Secu-
rity Administration allocating the backpay awards to the appropriate
calendar quarters. We shall substitute a new nouce to conform ta the
Order as modified,

The Respondent contends that the Board lacks a quorum because the
President’s recess appointments are constitutionally invalid. We reject
this argument. We recognize that the United States Court of Appeals
for the District of Columbia Circuit has concluded that the President’s
recess appointments were not valid. See Noel Canming v. NLRB, 705

. F.3d 490 (D.C. Cir. 2013). However, as the court itself acknowledged,
its decision conflicts with nulings of at least three other coursts of ap-
peals. See Evans v. Stephens, 387 F.3d 1220 (11th Cir. 2004), cert.
denied 544 T0.8. 942 (2005); U.S. v. Woodley, 751 F.2d 1008 (9th Cir.
1985), U.S. v. Allocco, 305 F.2d 704 (2d Cir. 1962). This question
remains in litigation, and pending a definitive resolution, the Board is

359 NLRB No. 101

(

v (

We agree with the judge that the Respondent violated
Section 8(a)(1) of the Act by discharging Frazier and
Mack? We also agree with the Acting General. Coun-
sel’s contention that their suspension a few days before
they were discharged was likewise unlawful. Inasmuch
as the suspensions were steps taken as part of the Re-
spondent’s unlawful discharges of the two, we find that
the suspensions also violated Section 8(a)(1) of the Act.
See Foit Dearborn Co., 359 NLRB No, 11, Silp op. at 1-
2 (2012),

ORDER

The National Labor Relations Board orders that the

" Respondent, G4S Regulated Security Solutions, a Divi-

sion of G4§ Secure Solutions (USA) Inc., Miami-Dade
County, Florida, its officers, agents, successors, and as-
signs, shall

1. Cease and desist from

(a) Discharging or suspending employees because
they engage in protected concerted activities.

(b} In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary fo
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Thomas Frazier, and Cecil Mack full reinstatement to
their former jobs o, if those jobs no longer exist, to sub-_
stantialty equivalent positions, without prejudice to their

charged to fulfill its responsibilitics under the Act. See Belgrove Post
Acute Care Center, 359 NLRB No. 77, slip op. at 1 fn.1 (2013).

* In affirming the judge’s finding that Frazier’s and Mack’s dis-
charges were untawful, we do not rely on any implication in the judge’s
decision that Frazier’s discharge is appropriately analyzed under the
standard set forth in Wright Line, 251 NLRB 1083 (1980) (subsequent
history omitted), or that Mack’s discharge is not. As to Frazier, the

Respondent discharged him for conduct that the judge found, and we

agree, was protected under the Act. Accordingly, motive is not at issue,
and it was neither necessary nor appropriate to analyze Frazier's dis-
charge under Wright Line. See, e.g., Phoenix Transit System, 337
NLRB 510, 510 (2002).

As 1o Mack, however, the Respondent contends that his discharge
was motivaled in part by his use of profanity on one occasion. Thus,
the Respondent did- put motive at issue conceming Mack’s discharge,
and the judge properly applied Wright Line. Turning to that analysis,
we agree with the judge that the Acting General Counsel made an ini-
tial showing under Wright Line that Mack’s protected, concerted activ-
ity was a motivating factor in his discharge, We also agree with the
judge that the Respondent did not establish a Wright Line defense,
because the credited testinmony established that the cursing incident did

- not happen—and even if’ it did, the evidence established that Mack

would have received, at worst, a documented oral counseling. Either
way, the incident was a pretext, i.e., either fatse or not in fact relied -
upon, and thus there is no need to perform the second part of the Wright
Line analysis. See, e.g., Evenflow Transporifation, Inc., 358 NLRB No.
82, slip op, at 3 (2012).




Case: 15-13224

S

\

Date. Filed: 10/28/2015

Page: 33 of 166

B

2 ) DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

seniority or any other rights or privileges previously en-
" joyed. .

(b) Make Thomas Frazier and Cecil Mack whole for
any loss of earnings and other benefits suffered as a re-
sult of the discrimination against them, in the manner set
forth in the remedy section of the judge’s decision.

{c) Compensate Thomas Frazier and Cecil Mack for
any adverse income tax consequences of receiving their
backpay in one lump sum, and file reports with the So-
cial Security Administration allocating the backpay
awards to the appropriate calendar quarters.

{(d) Within 14 days from the date of this Order, re-
move from its files any reference to the discharges and
suspensions, and, within 3 days thereafter, notify the
employees in writing that this has been done and that the
discharges and suspensions will not be used against them
in any way.

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to determine the amount of backpay due
under the terms of this Order.

(f) Within 14 days after service by the Regmn post at
its Miami-Dade County, Florida facility copies of the
attached notice marked “Appendix.” Copies of the no-
tice, on forms provided by the Regional Director for Re-
gion 12, after being signed by the Respondent’s author-
ized representative, shall be posted by the Respondent
and maintained for 60 consecutive days in conspicuous
places including all places where notices to employees
are customarily posted. In addition to physical posting of
paper notices, notices shall be distributed electronicilly,
such as by email, posting on an intranet or an internet
site, and/or other electronic means, if the Respondent
customarily communicates with its employees by such
means. Reasonable steps shall be taken by the Respon-

dent to ensure that the notices are not altered, defaced, or -

covered by any other material. In the event that, during
the pendency of these proceedings, the Respondent has
gone out of business or closed the facility involved in
these proceedings, the Respondent shall duplicate and
mail, at its own expense, a copy of the notice to all cur-

* If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board™ shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

rent employees and former employees employed by Re-
spondent at any time since February 2, 2010.

(g) Within 21 days after service by the Region, file
with the Regional Director for Region 12 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. April 30, 2013

Chairman
Member
Member

Mark Gaston Pearce,
Richard F. Griffin, Jr.,
Sharon Block,

NATIONAL LABOR RELATIONS BOARD
APPENDIX

Notice to Employees
Posted By Order Of The
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union ‘
Choose representatives to bargain with us on
your behalf

Act together with other employees for your
benefit and protection :

Choose not to engage in any of these protected
activities.

WE WILL NOT discharge or suspend any of you for en-
gaging in protected concerted activities.

WE WILL NOT in any like or related manner mterfcrc
with, restrain, or coerce you in the exercise of the rights
listed above,

WE WILL, within 14 days from the date of the Board’s
Order, offer Thomas Frazier and Cecil Mack full rein-
statement to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without
prejudice to their seniority or any other rights or privi-
leges previously enjoyed.

WE WILL make Thomas Frazier and Cecil Mack whole
for any loss of earnings and other benefits resulting from
their discharge, less any net interim earnings, plus inter-
est,

WE WILL compensate Thomas Frazier and Cecil Mack
for any adverse income tax consequences of receiving
their backpay in one lump sum, and WE WILL file reports
with the Social Security Administration allocating the
backpay awards to the appropriate calendar quarters.

(SEAL)
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WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any references to the
unlawful discharges and suspensions of Thomas Frazier
and Cecil Mack, and WE WILL, within 3 days thereafier,
notify each of them in writing that this has been done and
that the discharges and suspensions will not be used
against them in any way.

G4S REGULATED SECURITY SOLUTIONS, A
DIVISION OF G4S SECURE SOLUTIONS (USA)
INC. ’ ’ .

Shelley B. Plass, Esq., for the Acting General Counsel.!
Fred Seleman, Esq., for the Respondent.’

SUPPLEMENTAL DECISION

WIiLLIAM N, CATES, Administrative Law Judge. These are
two discharge cases I heard in Miami, Florida, commencing on
April 4, 2011, pursuant to a complaint that issued on December
29, 2010. The discharged employees were Thomas Frazier and
Cecil Mack. On June 27, 2011, I issued a Decision and Rec-
ommended Order in which [ found that Frazier and Mack were
supervisors within the meaning of Section 2(11) of the Act and
that the complaint be dismissed. On September 28, 2012, the
Board issued a Decision and Order remanding in which it found
that Frazier and Mack were not supervisors. G4S Regulaied
Security Solutions, 358 NLRB No. 160 (2012).

In my initial decision I specifically noted that, in view of my
finding that Frazier and Mack were supervisors, “the remaining
issues need not be addressed, namely, whether Frazier and
Mack engaged in concerted activities protected by the Act and
whether they were discharged for doing so,” nor did I need to
address “the Company’s affirmative defehse that Frazier and
Mack were discharged for valid considerations not based on
unlawful motives or considerations.” '

The Order remanding the case to me directs that, “based on
the existing record, the judge shall prepare a supplemental deci-
sion setting forth credibility resolutions, findings of fact, con-
clusions of law, and a recommended order regarding solely the
Section 8(a)(1) discharge allegations.” Following receipt of the
foregoing Order, I conducted a conference call with the parties
who stated their desire to file briefs. The briefs filed by the
parties have been received and considered.

FINDINGS OF FACT
A. Facls

As set out in my initial decision, Frazier was hired as a secu-
rity officer in 1989, and Mack in 2002. Both were promoted to
lieutenant in 2003. Both Frazier and Mack were suspended
from work a few days before they were tenminated. Mack was
suspended on February 2, 2010, and informed that he was ter-

} 1 shall refer to counsel for the Acting General Counsel as counsel
for the Government and to the Acting General Counsel as the Govemn-
ment,

2 1 shall refer to counsel for the Respondent as counsel for the Com-
pany and 1 shall refer to the Respondent as the Company.

minated on February 22. Frazier was suspended on February
12, 2010, and informed that he was terminated on February 15,
Frazier’s termination notice states: “Failure to meet satisfactory
leadership expectations.” Mack’s termination notice states:
“Cecil was involved in an incident with the client that involved
undesired behavior, As a part of the process management com-
pleted a review of Cecil's personnel file. As a result of the re-
view it is management’s perspective that Cecil’s performance
does not meet satisfactory job performance or behavior stan-
dards.” :

Project Manager Michae! Mareth explained that the Com-
pany had not *hit the mark in our performance of supervisors
... because we didn't have the right oversight of the officers in
the field.” The Company’s senior executives at headquariers
and Florida Power & Light, the client and operator of the Tur-
key Point facility, agreed to initiate a leadership eftectiveness
program pursuant to which- reviews of all supervisors were
undertaken, The directive to perform those reviews came from
Tim Kendall, president of the Company. Marsth confirmed
that, as a result of the reviews there were “a number of indi-

_viduals that were terminated because they didn't meet the ex-

pectations,” Five lieutenants, including Thomas Frazier and
Cecil Mack, were discharged.

It is undisputed that Frazier raised various concerns on be-
falf of the security officers including inadequate bathroom
facilities, a requirement relating to having lanyards on weap-
ons, a requirement from Florida Power & Light requiring the
wearing of vests that was not required by the Nuclear Regula-
tory Commission, uncomfortable chairs, and insufficient water.
Mack raised issues relating to security officers including being
posted in the sun for 6 hours without any shelter, an inadequate
supply of water, the vests being too hot, and complaints of “not
being treated fairly.” Their testimony was not contradicted.
Counsel for the Company acknowledged that “the Company
does not dispute, as a basis matier, that the two individuals
{Frazier and Mack] brought issues to the attention of manage-
ment.”

Project Manager Mareth confirmed that he expected lieuten-
anis to “give me feedback,” whether it be issues relating to
Florida Power & Light or “my supervision.” The leadership
effectiveness reviews reflect that he also expected them to deal
with the issues they raised as supervisors, not as rank-and-file
employees. The leadership effectiveness reviews rated lieuten-
ants and captains in three areas, supervisor effectiveness, com-
munication, and setting high standards for team performance.
The Company considered licwtenants to be supervisors in mak-
ing its evaluations.

The leadership effectiveness review of Frazier rated him as
unsatisfactory in all three categories. Comments relating to his
supervisory effectiveness included the following statements:
“He doesn’t see himself a part of management and therefore is
not leading us into the future,” and, at team briefing, “{Olpenly
criticizes management decisions.” In the area of communica-
tion, the comments note that Frazier “fails to balance the need
of the organization with his seasitivity to individuals.” Regard-
ing setting high standards, the review notes that Frazier’s “sen-
sitivity to individuals is an overused strength with negative
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impact.”

Frazier was suspended on February 12, 2010, and discharged
on February 15. At the discharge meeting, Mareth informed
Frazier that he did “not effectively support management”
and “would not effect change going forward.” Frazier re-
sponded that, even though he did not agree with all the policies
and procedures, he always followed them, and that “he was a
voice for the security officers and the other lieutenants and it
was not right for him to be terminated.” Mareth did not state
.any specific dereliction on the part of Frazier.

Mack was also rated unsatisfactory in all three categories,
Comments relating to his supervisory effectiveness included the
following statement: “He doesn’t see himself a part of man-
agement and as viewed by one direct report [i.e. a security offi-
cer], ‘Is on the security officer’s side.” In the area of commu-
nication, the comments state that Mack had an “over alignment
with security officer concerns,” and that he is “more of ‘ateam
member’ than a team leader.” He is criticized with regard to
setting high standards because he “does not seek different opin-
ions from all levels of management to gain a balanced approach
to team performance.”

Mareth claimed that an additional basis for the dis-
charge of Mack was an incident that occurred on January
25, 2010, 3 weeks before he was discharged. On that date Mack
had dealt with an incident in which access to the plant had been
delayed for about 10 employees due to issues with one of the
security entry machines. Brett Rittmer, site security manager
for Florida Power & Light, was present when the incident
occurred, When the situation was resolved, Mack and Rittmer
entered the plant and went into the final access control
(FAC) office where two security officers, Anthony McKay
and Johnnie Davis, were present. In the office they “were
joking about it because 1 mean it was just a big misunder-
standing.” Mack could not recall what, if anything Rittmer
said, but “it was in a laid back setting.”

Three days after the incident, Mack was called to the office
of his supervisor, Captain Quintin Ferrer. Ferrer and Operations
Coordinator Juan Rodriguez were present. Mack was asked
what had happened on January 25. Mack explained what hap-
pened. They asked whether he used the word “cluster fuck” in
front of Rittmer, Mack denied using those words. They asked
him to write a “statement saying so.” Mack did so and, a couple
of hours later, gave his statement to Juan Rodriguez to give to
Project Manager Mareth. He gave a copy of the statement to
Captain Ferrer who “read it and he tore it up.” Ferrer told Mack
that it “sounds good,” and Mack reported back to his shifl.

On January 31, Captain Ferrer had Mack report to shifl be-
cause the shift was low on manning levels and told him not to
report to training. The next day Ferrer called Mack and told
- him “not to report to the shift or training,” that he was being
suspended for the “bullshit incident that happened in the hall-
way.” Mack was directed to wait for a call from Project Direc-
tor Mareth the next day. Mareth did not call, and so, on Febru-
ary 3, 2010, Mack called him. Mareth told Mack that it was
alleged that he had used foul langunage in front of Florida Power
& Light security and that he was “on suspension pending inves-
tigation.”

Mareth called Mack and requested him to come in on Febru-

ary 22 “so we could speak” Mack requested- that Ritimer be
present at the meeting. The meeting was at noon on February
22, and Rittmer was present initially as were Mareth, Rodri-
guez, and Mack. Mack asked Ritimer why “he waited a couple
of days” to bring up the issue of him using foul language or
acting in an unprofessional manner at that time.” Rittmer an-
swered that he “had his vacation on his mind.” Mareth told
Rittmer that he could leave.

Mack asked Rodriguez why he did not speak up when he
knew that “I didn't curse.” Rodriguez said that he “couldn’t say
that T did or didn't” because he was located in the FAC office
and Mack “was outside in the hallway ... addressing the situa-
tion, but he did say I did seem calm,”

Mareth stated that the investigation was concluded and that
he was terminating Mack because a witness had said that he
had “used foul language.” Mack responded that “there were
witnesses that said that T didn't use foul Janguage.” Mareth said
that “because of the conflicting stories that he was terminating
my employment.” As pointed out in the brief of the General
Counsel, the leadership effectiveness review was not men-
tioned. So far as Mack knew, the January 25, 2010 situation
was the reason for his discharge.

Although the Company’s brief asserts that “Mack was toud
and aggressive and used profanity during a discussion with the
security manager” there is no credible evidence in that regard.
Mack’s discharge document, cites “undesired behavior” and
failure to meet “expectations for Supervision,” and that he is
being issued a “Level T violation.” The undesirable behavior is
not described. Mareth mentioned only “foul language” when
discharging Mack. Rodriguez “couldn't say” whether Mack
*did or didn't" use foul langnage because he was .in the
FAC office. He said that Mack “did seem calm.”

Rittmer, in a statenient dated February 1, wrote that, when
dealing with the situation, Mack referred to it as a “cluster
fuck.” He does not report that Mack was “loud and aggressive.”
Although Florida Power & Light Security Shift Coordinator
Charles Sengenberger claimed that Mack said “cluster fuck™ in
a voice “loud enough for everyone to hear,” no one other than
Rittmer reports hearing those words. Florida Power & Light
Security Analyst Ted Ostenson, although stating that Mack
“appearfed] to be making his point in an overly ‘assertive’
manner,” did not claim that Mack used the words “cluster
fuck.” Three Company security officers who were present,
Antoine Giffried, Edward Daniels, and Nikki Napier gave
statements that do not mention Mack saying “cluster fuck.”

Neither Rittmer nor Sengenberger, the only individuals
claiming that Mack said “cluster fuck,” testified. Rittmer took
no immediate action and claimed that he did not do so because
he “had his vacation on his mind.” T conclude, Riftmer, not-
withstanding his vacation, would not have tolerated “loud and
aggressive” conduct and use of profanity by Mack. He would
have taken immediate action. Even if the alleged comment had
been made, it was descriptive of the situation. There is no claim
or evidence that the alleged comment was directed to Rittmer.
Mack denied using that language, and T credit Mack.

The Company has a progressive discipline policy. Level I of-
fenses include serious offensives such as abandoning a security
post, fighting, and inatiention to duty. Less serious Level I
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offenses include failure to follow procedures that affect security
effectiveness and unexcused absences. Level III offenses in-
clude various offenses inctuding smoking in unauthorized areas
and vsing abusive or offensive language. A first offensc for a
Level 1 violation under the disciplinary policy is an oral coun-
seling. There is no evidence that any employee has been termi-
nated for using offensive language when describing a situation.
The security officers below the grade of licutenant are in a
bargaining unit represented by Local Union 610 of the Security
Police and Fire Professionals of America. Timothy Lambert,
president of Local 610, testified without contradiction, that it is
“fairly prevalent to hear protanity throughout your werking
day.” He acknowledged that abusive or offensive language
towards another person would not be tolerated, but when di-
rected to a situation “there's not much response to it,” that “oc-
casionally someone {who is oftended] will say something,”

B. Analysis and Concluding Findings

The complaint alleges that Frazier and Mack were dis-
charged for engaging in protected concerted activity.

-My decision herein is predicated upon the determination by
the Board that lieutenants are not supervisors. Board precedent
establishes that an employer’s good-faith belief that individuals
whom the employer considers to be supervisors but who are
found to be employees does not deprive those employees of the
protections of the Act. In Pilot Freight Carriers, Inc.. 221
NLRB 1026, 1028 (1975), the Board held; “[W]e find it imma-
terial that Respondent had ... a good-faith belief that its dis-
patchers were already supervisors within the meaning of Sec-
tion 2(11) of the Act.

More recently, in Shelby Memorial Home, 305 NLRB 919,

919 fn. 2 (1991), enfd. 1 F.3d 550 (7th Cir. 1993}, the Board -

held that “[aln employer acts at its peril when it takes steps
calculated to chill the exercise of Sec. 7 rights by individuals
who may later be found to be under the protection of the Act.
See Sav-On Drugs, 253 NLRB 816, 820-821 (1980), enfd. 728
F.2d 1254 (9th Cir. 1984).” i .
The Company, in its brief, citing Pillows of California, 207
NLRB 369, 372 (1973), argues that the Company’s good-faith
belief about the lieutenants’ supervisory status is a factor in
determining whether it vialated the Act. That case is inapposite.
In that case, decided in 1973, before Pilot Freight Carriers,
Inc., an attorney had interrogated a purported supervisor who
was found to be an employee. The judge determined that the
attorney made prefatory remarks relating to voluntariness and
assured the individual of the absence of any reprisals. The
judge found that, in view of the prefatory remarks and the em~

ployer’s good-faith belief that the individual was a supervisor,’

it would not serve the purposes of the Act to find that by such
interrogation the Company violated the Act.

The brief of the Company asserts that *it is unclear in what
manner each {or any) of the issues [raised by Frazier and Mack]}
was raised in a concerted manner or related to a protected sub-
ject.” T disagree, The Company was aware that the complaints
reported by Frazier and Mack inclading having lanyards on
weapons, the wearing of vests, uncomfortable chairs, in-
sufficient water, and being posted in the sun for 6 hours

without any shelter were complaints raised by security offi-
cers relating to their working conditions. Insofar as the Board
has found lieutenants to be employees, their raising of com-
plaints on behalf of the security officers constituted protected
concerted activity.

The Company expected Frazier and Mack to deal with those
complaints as if they were supervisors. As stated in the Com-
pany’s brief, “the alleged discriminatees were required o be
part of solving and addressing issues and presenting the man-
agement side of an issue, not just raising complaints.” Because
of that requirement, the leadership effectiveness review, found
the performance of Frazier and Mack to be unsatisfactory. Nei-
ther Frazier nor Mack saw “himself a part of management.”
Frazier criticized management decisions and tfailed “to balance
the need of the organization with his sensitivity to individuals.”
Mack was “on the security officer’s side” and had an “over
alignment with security officer concerns.”

The Company, in its brief, argues that, although “other secu-
rity officers and lieutenants regularly and consistently raised
issues and concerns, on behalf of themselves and other employ-
ees, there is no allegation that Respondent terminated or other-
wise took any detrimental employment action relative to any of
those other individuals for engaging in such conduct.” Employ-
ees whom the Company did not consider to be supervisors were
not subject to the leadership effectiveness veview. There is
evidence that three other lieutenants were discharged, but there
is no evidence that any charge was filed with the Board relating
to those discharges, thus there was no investigation or determi-
nation that the Company violated the Act with regard to those
individuals.

The Company argues that its “good faith belief about
the alleged discriminatees® supervisory status ... demonstrates
that Respondent did not harbor animus towards the alleged
discriminatees, ... and Respondent’s good faith belief belies
any finding of retaliatory intent.” I disagree. Frazier and Mack
were discharged pursuant to unsatisfactory evaluations based
upon the Company’s mistaken belief that they were supervi-
5018,

The evaluations reflect that the performance of Frazier and
Mack was found to be’ unsatisfactory because, rather than giv-
ing full allegiance to management, they did not see themselves
as “a part of management” but instead were “on the security
officer’s side.” In view of the Board’s finding that lieutenants
were not supervisors, their bringing complaints to management
on behalf of the security officers and being on the side of the
security officers constituted protected concerted activity. “The
existence or lack of unlawful animus” is not material when “the
very conduct for which employees are disciplined is itself pro-
tected concerted aclivity.” Burnup & Sims, Inc., 256 NLRB
965, 976 (1981); see also CGLAM, Inc., 350 NLRB 974, 974 fn.
2 (2007).

Even if an analysis pursuant to F¥right Line, 251 NLRB
1083, 1089 (1980), enfd. 662 F.2d 899 (Ist Cir. 1981). cert.
denied 455 U.S. 989 (1982), were applicable, the comments
that Frazier and Mack did not see themselves as part of man-
agement, that Frazier criticized management decisions and
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failed “to balance the need of the organization with his sensitiv-
ity to individuals” and that Mack was “on the security officer’s
side” and had an “over alignment with security officer con-
cerns” establish animus towards Frazier and Mack because of
their identification with and advocacy on behalf of rank-and-
file employees. Pursuant to Wright Line, | find that Frazier and
Mack engaged in protected concerted activity and the Company
was aware of that activity, The Company bore animus towards
individuals whom it deemed to be supervisors engaging in the
protected concerted activity of raising complaints on behalf of
security officers and thereafier being “on the security officers’s
side.” No basis for the discharge of Frazier was cited other than
the unsatisfactory evaluation that was predicated upon the
Company’s erroneous belief that he was a supervisor. Although
the Company contends that there was a further basis for the
discharge of Mack, as hereinafter discussed, I find that basis
did not exist. Even if it did, discipline for the alleged offense
would, at worst, have been a documented oral counseling, The
Company acted “at its peril” in treating individuals whe were
“later ... found” to be employees as supervisors. The Company
has not established that Frazier and Mack would have been
_discharged in the absence of their protected concerted activity.

The Company contends that there was an additional basis for
Mack’s discharge, an' alleged comment that I have found he did
not make. Insofar as Mack’s alleged comment relating to a
“cluster fuck” is asserted to have been a basis for his discharge,
that action was an adverse action that directly affected his em-
ployment. Thus, the burden of going forward to establish that
the same action would have been taken against him is upon the
Company. .

Mareth counld not have held a good-faith honest belief that
Mack had made the statement attributed to him by Rittmer and
Sengenberger. Although Sengenberger claimed that Mack
said *cluster fuck” in a voice *loud enough for everyone to
hear,” no other individual -present at the access incident re-
ported hearing that description of the situation except Ritimer.
Rittmer made no contemporaneous comment to Mack, nor did
he speak with him regarding his alleged offensive Jangnage
when he, Mack, and security officers Anthony McKay and
Johnnie Davis were in the FAC office “joking about” the
access incident. At Mack’s discharge interview, Rittmer
claimed that he had not mentioned the offensive language
because he “had his vacation on his mind.” He did .not
state how he could have been so distracted by thoughts of
his vacation that lie would ignore conduct that warranted

~ discipline, and he did not testify. The Company did not
present either Rittmer or Sengenberger as witnesses, Mack
credibly denied using that language, When the reason given
for a respondent's action is either false, or does not exist, the
respondent has not rebutted the General Counsel's prima facie
case. Limestone Apparel Corp., 255 NLRB 722 (1981).

The Company, upon the mistaken belief that Frazier and
Mack were supervisors, gave them unsatisiactory evaluations
and discharged them for engaging in protected concerted activi-
ties by presenting complaints on behalf of the security guards
and advocating their positions regarding those complaints so
much so that they were deemed not to be “a part of manage-
ment” and were on “on the security officer’s side.”” “An em-

ployer acts at its peril when it takes steps caloulated to chill the
exercise of Sec. 7 rights by individuals who may later be found
to be under the protection of the Act.” Shelby Memorial Honme,
supra at fn. 2. That is what happened in this case. The Company
violated Section 8(a)(1) of the Act by discharging Frazier and
Mack because of their protected concerted activity.

CONCLUSION OF LAW

The Cdmpany, by discharging employees Thomas Frazier
and Cecil Mack because of their protecied concerted activity,
violated Section 8(a)(1) and Section 2(6) and (7) of the Act.

REMEDY

Having found that the Company has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist and 1o take certain affirmative action designed to effectu-
ate the policies of the Act.

The Company, having unlawfully discharged Thomas Fra-
zier and Cecil Mack, it must offer them reinstatement. The
Company must also make them whole for any loss of eam-
ings and other benefits, Backpay shall be computed on a quar-
terly basis from February 12, 2010, in the case of Thomas Fra-
zier, and from February 2, 2010, in the case of Cecil Mack, fo
date of proper offer of reinstatement, less any net interim earn-
ings, as prescribed in K. W, Woolworth Co., 90 NLRB 289
{1950), with iaterest at the rate prescribed in New Horizans for
the Retarded, 283 NLRB 1173 (1987), compounded daily as
prescribed in Kentucky River-Medical Center, 356 NLRB No. 8
(2010), enf. denied on other grounds sub. nom. Jackson Hospi-
tal Corp. v. NLRB, 647 F.3d 1137 (D.C. Cir, 2011).

The Company will also be ordered to post and email
an appropriate notice,

On these findings of fact and conclusions of law and
on the entire record, T issue the following recommended:
'ORDER

The Company, G4S Regulated Security Solutions, A Divi-
sion of G4S Secure Solutions {(USA) Inc,, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(a) Discharging employees because of their protected con«
certed activity.

(b) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following atfinnative action necessary to effec-
tuate the policies of the Act:

(a) Within 14 days from the date of the Board’s Order, offer

*If no exceptions are filed as provided by Sec. 102.46 of
the Board’s Rules and Regulations, the findings,
conclusions, and recommended Order shall, as pro-
vided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed
waived for all purposes.
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Thomas Frazier and Cecil Mack full reinstatement to their for-
mer jobs or, if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority or any
other rights or privileges previonsly enjoyed.

(b) Make whole Thomas Frazier and Cecil Mack for any loss
of earnings and other benefits they suffered as a result of their
- discharges, in the manner set forth in the remedy section of the
decision.

(c) Within 14 days from the date of the Board’s Order, re-

move from its files any reference to the discharges of Thomas
Frazier and Cecil Mack and, within 3 days thereafler, notify
them In writing that this has been done and that the discharges
will not be used against them in any way.

(d) Preserve and, within 14 days of a request, or such addi-

tional time as the Regional Director may allow for good cause
shewn, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records it stored
in electronic form, necessary to determine the amount of back-
pay due under the terms of this Order.

(e) Within {4 days afler service by the Region, post at its fa-
cility in Miami-Dade Coun )tJy Florida, copies of the attached
notice marked “Appendix.” Copies of the notice, on forms
provided by the Regional Director for Region 12 after being
signed by the Company’s authorized representative, shall be
posted by the Company and maintained for 60 consecutive days
in conspicuous places including all places where notices to
employees are customarily posted. In addition to physical post-
ing of paper notices, notices shall be distributed electronically,
such as by email, posting on’an intranet or an internet site,
and/or other electronic means, if the Company customarily
communicates with its employees by such means. Reasonable
steps shall be taken by the Company 1o ensure that the notices
are not altered, defaced, or covered by any other material. In
the event that, during the pendency of these proceedings, the
Company has gone out of business or closed the fucility in-
volved in these proceedings, the Company shall duplicate and
mail, at its own expense, a copy of the notice to ali current em-
* ployees and former employees employed by Company at any
time since February 2, 2010,

(f) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible offi cml
on a form provided by the Region attesting to the steps that the
Company has taken to comply.

Dated, Washington, D.C,, November 16, 2012,

APPENDIX
NoTICE To EMPLOYEES
POSTED BY ORDER OF THE

National Labor Relations Board
An Agency of the United States Government ,

*If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

- FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist 2 union

Choose representatives to bargain with us on your be-
hatf

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties, i -

WE WILL NOT discharge you becanse of your protected con-
certed activities.

WE WiLL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act,

WE wiLL, within 14 days from the date of this Order, offer
Thomas Frazier and Cecil Mack full reinstatement to their for-
mer jobs or, if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their seniority or any
other rights or privileges previously enjoyed.

* WE WILL make Thomas Frazier and Cecil Mack whole for
any loss of earnings and other benefits they suffercd as a result

" of their discharges, with interest.

WE WILL, within 14 days from the date of this Order, remove’
from our files any reference to the unlawful discharges of
Thomas Frazier and Cecil Mack, and WE WILL, within 3 days
thereafier, notify each of them in writing that this has been
done and that the discharges will not be used against them in
any way.

G4 REGULATED SECURITY SOLUTIONS, A DIVISION OF
GAS SECURE SoLuTions (USA) INC., ¥K/A THE
WACKENHUT CORPORATION
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BEFORE THE
NATIONAL LABOR RELATIONS BOARD

REGION 12

In the Matter of:

G4S REGULATED SECURITY SOLUTIONS,
A DIVISION OF G4S SECURE
SOLUTIONS (USA) INC., f/k/a THE
WACKENHUT CORPORATION,

Respondent,
Case No. 12-CA-26644
12-CA-26811

and

THOMAS FRAZIER, an Individual,
CECIL MACK, an Individual,

Charging Parties.

I
I
I
I
I
I
I
I
I
I
|
I
I
|
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|

The above-entitled matter came on for hearing pursuant
to notice, before WILLIAM N. CATES, Associate Chief Judge,
at the National Labor Reiations Board, 51 S.W. First Avenue,
Miami, Florida 33130, on Monday, April 4, 2011, at

10:00 a.m.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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APPEARANCES

Counsel for the Acting General Counsel:

SHELLEY B. PLASS

National Labor Relations Board
Region 12

51 §S.W. First Avenue, Room 1320
Miami, Florida 33130

(305) 536-5391

On Behalf of the Employer:

FRED SELEMAN, Managing Counsel, Labor Relations
G4S Secure Solutions (USA) Inc.

1395 University Boulevard

Jupiter, Florida 33458

(561) 691-6582
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MR. SELEMAN: No objection, Your Honor.

JUDGE CATES: I will receive, without objection,
General Counsel Exhibit 32, which is an 18-page exhibit,
which purports to have been extracted from the 2009 contract
between Florida Power & Light Company and the Company
herein.

(General Counsel's Exhibit 32 received into evidence.)

Q. BY MS. PLASS: When does the current contract expire
with FPL?
A. I believe December 31lst of 2011.

Q. In February of 2010 did the Respondent begin a
leadership effectiveness review of»its supervisors at Turkey

Point?

A. Yes.
Q. And you conducted that leadership effectiveness review

along with other managers, correct?’

Correct.w

The other managers were Karen Macdonaldwf—
Correct.

-- and Juan Rodriguez?

| Correct.

As part of that leadership review process, the security
officers had to complete a 360-degree leadership feedback
tool in February of 2010, correct?

A. Correct.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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Q. And that 360-degree tool was given to the security
officers to assess the performance of the lieutenants on
their shift, correct?

A. Correct.

Q. There was also a management development questionnaire
used in this leadership review process, right?

A, Correct.

Q. Mahagement development questionnaires were completed in
2010 or rather in 2009, right?

A. I believe that's accurate.

Q. You observed the lieutenants as part of this leadership

review process?

A Yes.

Q You documented your observations?

A Not all documented.

Q. I'm sorry; I can't hear you.

A Not all documented.

o) And what form did you use to document your observations?
A It would be if I did observations out in the field.

0 And did you use a particular form for noting your
observations?

A. If I did, it would be on the -- it's called the security

fundamentals observation.
0. Is that the name of the'document or the form that is

used?

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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Q. Who compiled the information and put it into this
report?

The leadership development manager.

And who would that be?

Karen Macdonald.

Did she also type it?

I believe so, yes.

A
Q
A
Q
A
Q. When did she prepare it, if you know?
A Don't recall the exact date.

Q Were you present when she prepared this review?
A I was involved in the process.

Q

On the second page of this document there's some

signatures. Do you recognize the signatures?

A. I do.

Q. Whose are they?

A. Mine at the top; the Operations Coordinator Juan

Rodriguez; and the Leadership Development Manager Karen
Macdonald.
0. The decision to dischargevFraz;er was a,joint‘decision

made by you, Mareth, and Macdonald?

A. I actually am the one that makes the discharge
recommendation.

0. So you made the recommendation?

A. (No audible response.)

0. And who --

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947
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JUDGE CATES: You need to verbally answer.
THE WITNESS: Okay. Ask the question again, please?
BY MS. PLASS: Did you make a recommendation?

I made the recommendation, yes.

And your recommendation was to terminate his employment?
Correct.

And that recommendation was based upon the information
the management development questionnaire?

Correct.

And from the 360-degree tool?

Correct.

And who made the final decision?

Ray Cogdell.

And just --

JUDGE CATES: Spell his last name, if you know.

THE WITNESS: Yes, C-o-g-d as in Delta, e as in Echo,
BY MS. PLASS: And who does he work for?

G4S Regulated Security Solution (US) Inc.

What is his position?

He's the company vice president for the nuclear side.
When did you submit your recommendation?

I don't know the specific date.

It was in February of 20107

Yes, I believe so.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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A. I do recognize them and yes, we did refer to them.

Q. And did you rely on the information that's contained in
it?

A. Yes.

Q. Based on the information that you gathered from the 360-

leadership feedback tools and the management development
questionnaire, it was determined that Mr. Mack had failed
his leadership effectiveness review as well, correct?

A. Correct.

(General Counsel's Exhibit 13 marked for identification.)

Q. BY MS. PLASS: I'm going to show you what's been marked
as General Counsel's Exhibit Number 13. Who compiled the
information on this report for Mr. Mack in General Counsel's
Number 137

A. As far as putting the report together or all the data

that went into it?

Q. Who put all of the data together to prepare the report?
A. Karen Macdonald.

Q. And who typed the report?

A. Karen Macdonald.

Q. Do you know when she prepared this report?

A. Based on the date, I would say February 9th
approximately.

Q. Did you provide a recommendation with respect to the

information you had gathered on Mr. Mackfsveffectiveness as

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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a leader?
A. Yes.

Q. What was your recommendation?

A. Termination.

Q. When did you make the recommendation to terminate his
employment?

A. I'd have to see the specific document to validate the

date, but it would have been in this timeframe.

Q. On the second page of this document, it's a two-page
document there are signatures. Whose signatures appear on
that page?

A. The top one is my signature. The second signature is
Juan Rodriguez, the Operations Coordinator; and the third
signature, Leadership Development Manager, is Karen
Macdonald.

Q. Who made the final decision with respect to Mr. Mack's
employment, continued employment?

A. Ray Cogdell.

0. You mentioned that you would need to see a document in
order to remember the date when you made the recommendation
to terminate Mr. Mack's employment. What is the name of
that document?

A. It's an employee termination review.

0. Would that be in Mr. Mack's personnel file?

A. Not necessarily.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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A. Correct.

MS. PLASS: Your Honor, I'd like to offer General
Counsel's Exhibit Number 28.

MR. SELEMAN: No objection.

JUDGE CATES: Am I to believe only that part relating
to Mr. Frazier?

MS. PLASS: Yes, Your Honor.

JUDGE CATES: Okay. With that, I will receive General
Counsel 28, a one-page exhibit.

(General Counsel's Exhibit 28 received into evidence.)

JUDGE CATES: You may continue.

MS. PLASS: Your Honor, that's all the questions that I
have at this time of this witness.

.JUDGE CATES: Do you wish to question this witness now,
or do you wish to call him in your case-in-chief? You may
do both if you wish, but I'll restrict you that I don't want
to hear the same questions twice. And if you gquestion him
now, since he's aligned with the party you represent, itb
would have to be in the nature of direct questions.

MR. SELEMAN: Understood, Your Honor.

CROSS-EXAMINATION
Q. BY MR. SELEMAN: Mr. Mareth, you were asked some
gquestions about owner-controlled access and protected area.
Just to clarify, the idea of what is called protected,

that's not the only area for which our company provides

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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security services, correct?

A. Correct.

Q. Is it true that all of the thousands of acres that
Florida Power & Light owns at that facility is protected by
the Company's security?

A. Correct. We provide -- we have -- without going into
detail, we have assigned patrols to protect the owner-
controlled area. We have personnel that are in the
protected area and responsible for vital area as well.

Q. Are you familiar with every detail contained in the
contract, in the appendix, and the attachments to the
contracts between the Company and FPL since you started in
20087

A. Every detail, probably not.

Q. If any security fundamental observations were performed
relative to Mr. Frazier, would you expect them be contained

in his personnel file?

A. Would you read that again, please, sir, or ask that
again?
Q. If any security fundamental observations were done for

Mr. Frazier, would you expect them to be contained in his
personnel file?

A. No, they're not contained in the personnel files.

Q. Where would they be located?

A. There's a —-- FPL maintains security observations. We

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 66 of 166 84

Q. And does that include those officers who worked on the

overtime or were -—--

A. No, those were assigned to Bravo team.

Q. Regular assigned?

A. Regular officer, yes, ma'am.

Q. You performed the evaluations of the security officers

on your team?
A. No, ma'am. My lieutenants are assigned to do the One on
One's for their prospective officers.
Q. Did you perform One on One evaluations for the
lieutenants?
A. Yes, ma'am.
Q. What did you do -- strike that.
And on the One on One's you included information or

observations for that review period, right?

A. That is correct.

Q. If there were any problems, you would identify them

for -- to Mr. Rodriguez?

A. I would identify them on the One on One, and that One on
One is shared with -- to Mr. Rodriguez, yes, ma'am.

Q. Did you also receive the evaluations that the

lieutenants gave you?
A. From their officers, yes, ma'am.
0. From the officers. And would you discuss those

evaluations with the security officers as well?

Free State Reporting, Inc.
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A. Not necessarily, ma'am, not if the officers don't have

any concerns with their evaluations, no.

Q. I'm going to show you what's been received into evidence
as Number 9, General Counsel's Exhibit Number 9 -- sorry --
Number 10.

(Whereupon, the document was handed to the witness.)

0. BY MS. PLASS: Is this the One on One that you
performed for Mr. Frazier on December 20th of 20097

A. Yes, ma'am. |

Q. And if you would look at General Counsel's Exhibit

Number 15, that would be the One on One that you prepared

for Mr. Mack on December 20 -- well, on what date?
A. It says here December 21, '009.
Q. And these evaluations are used in connection with

promotions or awards?

A. No, ma'am, those are normal One on One's that we do on a
monthly basis and then I do a yearly evaluation.

Q. And you performed the yearly or annual evaluations for
Mr. Frazier and Mr. Mack as well, correct?

A. Yes, ma'am.

Q. I'm going to show you what's in evidence as General
Counsel's Exhibit 8 and General Counsel's Exhibit 14.
(Whereupon, the document was handed to the witness.)

Q. BY MS. PLASS: Beginning with Exhibit 8, this is the

review for Mr. Frazier at the end of the year 2009, correct?

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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A. Yes, sir, based on the amount of overtime posts that we
have to properly defend the plant, compensatory posts for
regulatory reasons. We require an additional amount of
officers to fill those slots, so based on those numbers, we
call or we ask for overtime officers.
0. Is it unusual that there be more than 39 officers on the
B team back in February 2010 on a given day?
A. No, sir.
Q. Approximately how many security officers would have been
on the team on any given day?
A. Once again, depending on the amount of required posts
that we have for that day, or for -- it could be 47
officers, it could be 46. Without looking at my shift
report for that day, I wouldn't -- I couldn't give you a
right number.
Q. Are you generally involved in the One on One's that
lieutenants perform relative to the security officers?
A. No, sir. They perform their One on One's on their own.
They present it to their officers. If the officers have any
questions or any debate on their One on One's, I have an
open door policy.

The officer will come to me and they'll dispute, hey, I
don't agree with this evaluation. And I'll get with the
respective lieutenant for that officer and we'll talk about

it and we'll try to accommodate the right -- the right

Free State Reporting, Inc.
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evaluation for that officer based on his record, based on
his summary, based on attendance, based on whatever the
record shows for that period of time for that evaluation.

Q. When you say evaluation, are you referring to the One on
One's or the performance objective and development plan or
both?

A. Both. The evaluation for that period is the One on One
or the quarterly One on One's.

Q. If you'd please take a look at a document marked General
Counsel Number 15 in front of you? 1If you'd please look
under the section Topics to be Discussed and tell us what's
meant by the language that appears after that?

A. The Topics to be Discussed, encourage, re—enforcément, a
culture that invites open, honest feedback, act positively

on feedback.

0. What does that all mean?

A. That means that you have an honest -- an open
relationship with your officers. I have an open
relationship with my lieutenants. I have an honest feedback
to that lieutenant as far as his One on One. Everything is
documented in the review section. Everything is documented

under the task assigned for that period so there's an
honest, open door policy that I have for that.
Q. Did you view it as part of Mr. Frazier's responsibility

to act positively on the feedback he received from his

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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officers?
A. Yes, sir. I encourage —-- to all my lieutenants, I
encourage that they have an open, honest relationship with
their officers. Treat everybody with respéct the way that
you would want to be treated. That's my model, and I feed
on that model.
Q. Do you think it's enough for youf lieutenants to simply
relay complaints and issues on behalf of the officers that
report to them?

MS. PLASS: Objection, Your Honor, leading.

JUDGE CATES: Well, it's --

MS. PLASS: And it asks for opinion.

JUDGE CATES: It asks for a conclusion that you -- you

can ask him questions that elicit
draw the conclusion of whether it
something.

Q.

BY MR. SELEMAN:

answers, and then I can

does or does not establish

So on that basis I sustain her objection.

What do you expect your lieutenants to

do when their officers complain to them about something?

A.

I expect for the lieutenant to give me feedback.

requires actions to be taken as

issue,

actions program that we have in

condition reports.

Right now it changed to --

we act on it immediately.

If it
far as 1f it's a safety
We have a corrective

place that we write

it's called an AR system that

we write reports on the issues or the complaint, and we
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bring those issues up to management whether it be the FPL
side of the house or my supervision, and we try to -- we try
to handle that complaint or that situation accordingly.

And we stress on if it's a safety concern or if it's a
housekeeping concern or any -- whatever the concern is, we
give it high priority and we try to respond back the
quickest we can.

Q. Are there ever any occasions where you expect
lieutenants under your command to try to do something to
respond to complaints raised by their officers?

A. If the —- I expect for my lieutenants to respond as
quickly as possibie to the concern, to the officer's
concern. If it's immediate actions taken, I expect my
lieutenants to take immediate actions and handle the

situation accordingly.

MR. SELEMAN: Nothing further, Your Honor.

MS. PLASS: I have a few questions.

JUDGE CATES: You may if they were raised by his
examination.

MS. PLASS: Yes, Your Honor.

REDIRECT EXAMINATION
Q. BY MS. PLASS: With respect to the expectations that
you mentioned, the security officers are also held to the
same expectations with respect to bringing concerns to

management as well, correct?
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A. I reviewed the charts, the leadership effectiveness
chart, SCWE -- I'm sorry, I don't recall all the material,
but the leadership effectiveness review list. I did review
that.

Q. And did you discuss your testimony with any others in
management before testifying today?

A. No.

Q. When were you hired by G457

A. My start date was February 1lé6th, 2009.

Q. Did you have any other work that you performed at Turkey

Point relative to the security guard force?

A No.

0 Prior to that time? What is your position there?

A. I'm no longer at Turkey Point.

0 Where are you located now?

A I’m now in Jupiter, and I'm vice presidentlgf trainingf'
0 And when were you working at Turkey Point, what was the

period of time that you were there?

A. From February 16th through January 30th of 2011.

Q. What was your position in that time period?
A. Leadership Development Manager.
Q. So you were involved in implementing the leadership

effectiveness program?
A. Yes.

Q. Is that a yes?
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JUDGE CATES: You need to verbally answer.

THE WITNESS: Yes. I said yes.

JUDGE CATES: Keep your voice up. That doesn't
amplify. It only records, so keep your voice up.

THE WITNESS: Yes.
0. BY MS. PLASS: That program was’started in 2010,

February of 20107?

A. I don't remember the exact start date.

0. Well, it ended in July of 2010.
of time in which it was to be implemehted and --
JUDGE CATES: Well, ask her a question instead of

telling her. Just like did it end in July?

guestion, then she can answer it.

Q. BY MS. PLASS: Did it end in July 20107

A. The}first round ended in 2010, but I now understand it's
part of a yearly -- or we just did -- they just did another
one a few weeks ago. So I think it‘will be an annual
exercise.

Q. It only lasts for a short period of time within the
year?

A. Yes.

Q. And in the program that you -- that was in effect in

2010, the individuals who fell within the bottom 20 percent

of the group were to be‘evaluated further?

A. Yes.

Free State Reporting, Inc.
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effectiveness program --

A, Yes.

Q. -—- correct?

A. Yes.

Q. Okay. You were involved in making the decisions with

"respect to what action to take, if any, with respect to each

one of them, correct?

A. Not in the decision, no.

Q. Well, did you make a recommendation?

A. Yes.

Q. Do you know the name of the lieutenant or the individual

who was demoted as a result of their performance on the

leadership effectiveness program in 20107

A. No.

Q. Do you know how many people were in that position?

A, No.

Q. But you know there were demotions and there was at least

one person on a PIP?

MR. SELEMAN: Objection, asked and answered. She said
she didn't know.

JUDGE CATES: I sustain the objection.
Q. BY MS. PLASS: There were demotions as a result of this
program in 2010, correct?
A. Yes.

Q. And Mr. Mack and Mr. Frazier were among those
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individuals who were discharged or terminated as a result of
their poor performance, correct? |

A. Mr. Frazier was.

Q. Mr. Frazier was fired because of his poor performance on
the leadership effectiveness program?

A. Correct.

Q. And Mr. Mack, Cecil Mack, was also fired because of his
poor performance on the leadership effectiveness program in
20107

A. Not due to just that reason.

Q. So it was for that reason -- that was one of the

reasons”?

A. Yes.
Q. How do you know that? You were involved with the
decision?
A. No, I was not involved with the decision. I was

involved in the analysis and the write-up.
Q. The analysis phase of this evaluation process involved
you meeting with Mr. Rodriguez and Mr. Mareth to discuss the

information that you gathered on these individuals?

A, Yes.
Q And you reviewed information from their MDQs, correct?
A. Yes.
Q And --
JUDGE CATES: And what do you understand MDQ to mean?
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THE WITNESS: Management Development Questionnaire.
MS. PLASS: Thank you.
Q. BY MS. PLASS: You also reviewed the comments and

information supplied by security officers on the 360-degree

tool?
A. Yes.
Q. And based on that information, that's where you came up

with your recommendations with respect to each person,
correct?

A. Yes, that was part of it.

0. And then after the analysis came what? What was the
next step in the process?

A. After the analysis, the scores were put in and further

discussed with Mr. Rodriguez and Mr. Mareth and finalized.

Q. And you were involved in that process as well?
A. Yes.
Q. Okay. And based on those scores, Mr. Frazier and

Mr. Mack failed the review, the . effectiveness review?

A. Failed? You mean they were at the bottom percentage?
Q. What -- how did you perceive their performance compared
fo the other people who were --

A. They were in the lower percentage, yes.

0. Did you document your analysis or how it is you came to
make a recommendation with respect to Mr. Mack or

Mr. Frazier?
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A. Not to my recollection, no.
In fact, is that part of the process?

A. No.

JUDGE CATES: Do you have other questions? She's ready

for them.

MS. PLASS: No questions at this time, Your Honor.

JUDGE CATES: Do you wish to examine the witness now or

later or both?

MR. SELEMAN: Now, Your Honor.

JUDGE CATES: Very well.

CROSS-EXAMINATION

Q. BY MR. SELEMAN: Would you please tell us about your
professional background?
A. I have a doctorate in strategic leadership development
and a master's in organizational leadership, and I've been
in the practical field for over 20 years.
Q. Does the acronym SCWE, S-C-W-E, mean anything to you?
A. Yes, Safety Conscious Work Environment.
Q. And generally speaking, would you please tell us what
SCWE is?
A. SCWE is a mechanism that is so incredibly important to
raise concerns, raise issues regarding industrial safety

and/or nuclear safety.

Q. Did you have any role, in your position at Turkey Point,

in soliciting or addressing issues raised by officers?
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A. Yes. Through SCWE, through open door, through come into
my office and talk, all those mechanisms, yes.

0. How about issues raised by supervisors?

AJ Absolutely.

MS. PLASS: Your Honor, I object to the areas that
we're covering here as beyond the scope, but you know, I did
not discuss these things.

JUDGE CATES:‘ Well, in the greater scheme of things,
you have asked her how she went about dealing with the
employees and also dealing with the lieutenants and other
people. And also counsel has promised that this is round
one and the final round with this witness, so I'm going to
allow him to continue.

MS. PLASS: If I have the opportunity to redirect in
these areas then?

JUDGE CATES: You have not been forbidden so far, and I

wouldn't anticipate this being the occasion.

MS. PLASS: Okay.
0. BY MR. SELEMAN: You were just asked about issues
raised by supervisors. Did that category include
lieutenants?
A. Yes.

0 Did a —--
A. And captains.
Q

Did a point in time come when you were part of
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SCWE stands for and things of that sort. So let that be a
guidance for you if you need further guidance.

Do you have any other questions of this witness?

MR. SELEMAN: Yes, Your Honor.
JUDGE CATES: You may ask.
Q. BY MR. SELEMAN: During your time at Turkey Point, did

the lieutenants receive any training that the security
officers did not receive?

A. Yes. 1In fact, they received One on One discussions.
After our five-week training, initial training for the teams
plus the lieutenants, they then had a week long with me, I
believe from September to January 2010, two solid weeks, so
80-hours per shift. At that time there were five shifts.

Q. What was the purpose of that training?

A. To give them leadership development. To not only talk
about SCWE, but talk about presentation skills and how to
communicate, interpersonal skills, the things that I believe

that were part of my job to bring to them.

AQ. Was there somebody employed as Leadership Development

Manager at Turkey Point prior to you?

A. No, sir( there were -- I was the first.

Q. Do you know why you were hired into that position at
Turkey Point?

A. Yes, because our client felt that the folks who were

currently supervisors and the ones coming up needed more
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professional development.

0. Did a point in time come when the Company decided to do
something further in terms of developing its managers?

A. I'm thinking of the leadership effectiveness review, but
I'm not sure if that's what you're referring to. So the
leadership effectiveness review was to look at the group of
supervisors and say let's top all the way to bottom. Is it
sticking, in other words. Is the leadership development
program working to improve the skill level?

(Employer's ExhibiFABS maxked for identification.)

Q. BY MR. SELEMAN: I show you what has been marked as
Employer Exhibit 35. Please let me know if you recngnize
this document?

A. (Reviews document.) Yes, those are our marching orders
to implement the program.

Q. How did this document come to your attention?

A. It came in two ways. One, via e-mail, and then we had a
phone conversation with the corporate RSS people to talk
through it and implement it.

Q. Do you know was this program put in place just for
Turkey Point?

A. No, it was all throughout Florida Power & Light fleet.
Q. And what was the next step that you took or what did 'you
do next after you obtained this document?

A. Mike and I reviewed it and we --
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documents of which voir dire is for that purpose.

MS. PLASS: Right.
JUDGE CATES: And you may ask those at this time.
MS. PLASS: Okay. Well, I'm also prepared to give you

my position with respect to the documents in general before
volr dire.

JUDGE CATES: Well, if you give me your position before
voir dire, then I will eliminate voir dire.

MS. PLASS: Okay. Let me ask voir dire then.

VOIR DIRE EXAMINATION

Q. BY MS. PLASS: Dr. Macdonald, these documents you say
were prepared when? There's no date on them so I'm --
A. It's part of the leadership effectiveness review
process, so someplace the end of January, beginning of
February we began the review. It took, to go through all
the people, it took some time to go through that.
Q. And do you have —--

JUDGE CATES: Now, what year are you talking about,

January to February of what year?

THE WITNESS: I'm sorry, sir. 2010.

JUDGE CATES: Okay.
Q. BY MS. PLASS: There are no signatures on this
document.
A. Correct. 1It's an Excel spreadsheet to do the analysis.
0. Where did it come from?
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A. It came from corporate. It was attached to the three or
four sheets that we looked at earlier.

Q. Which three or four sheets?

A. Those were the rules on how to implement the program.

So the rules and the spreadsheet were attached.

Q. Would that be the exhibit that was received as

Respondent's Exhibit --

JUDGE CATES: Keep your voice up so all those can hear
you.

THE WITNESS: This one right here.

JUDGE CATES: What number 1s it on the bottom there,

ma'am? Take a look.
THE WITNESS: 35.
JUDGE CATES: 35 she's making reference to, four page
Leadership Effectiveness Program document.
MS. PLASS: I'm not seeing my copy of that exhibit.
JUDGE CATES: All right. Off the record.
(Off the record.)
JUDGE CATES: On the record.

Government counsel, if you have voir dire of the

witness --
MS. PLASS: Yes, I do.
JUDGE CATES: -- you may dO SO now.
MS. PLASS: Okay.
Q. BY MS. PLASS: So these pages, 195 pages were attached
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to Respondent's Exhibit Number 357

A. No. The attachment was five sheets. They were blank,
and then we had to take the Excel spreadsheets and fill them
out with name and whatever score.

Q. And who is we? You afe referring to which people filled
this out?

A. Mike Mareth, myself, and Juan Rodriguez.

Q. And who typed in the score information for each of these
individuals?

A. I did.

0. And you don't remember when you did that?

A. It was around the end of January, early February of

2010. With tﬁat many people, it would take some time to do
all that work.

Q. Now, it seems that most of these people have more than
one page, more than one score sheet.

A. Yes. Everybody got the same score sheets. I believe
there are five.

0. And you inserted information under the section,

midsection that says Note Completion of Criteria and

Comments that Support Score. Did you put that information
in there on -- for example, if you look at Page 4 of Charles
Feldman.

A. Correct. Those just had numbers.

Q. No, there are some that have notations or some typed
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commentary. Look at Page 4 of Charles Feldman, who's a
captain.
A. In his case, there was a notation because he had a very

high score.

Q. And is that your notation? Did you insert that
information?
A. Yes, those are my words.

MS. PLASS: Now, there are other people where there are

comments or notations made, and there are 195 pages here to
go through. Your Honor, I haven't found the most relevant
ones at this point still yet and so to expect a productive
voir dire at this point is -- I need time to even locate the
two individuals at issue in this case, Mr. Frazier and
Mr. Mack. I haven't found theirs, if there's one that
exists.

MR. SELEMAN: They're in there. I think they're in the

bottom. And all these were produced in response to the

subpoena. This isn't -- you know.
MS. PLASS: I understand.
MR. SELEMAN: Okay.
MS. PLASS: Documents were supplied last night at 5:00

p.m., Your Honor, and as you can see they're here so --
JUDGE CATES: There's no need to debate the issue.
I'll give you time to examine it. I'm here for the full

week. I cancelled my Detroit appearance, so you all can
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work just as slowly as I'll allow you to, and we'll see
where we'ré at at the end of the day.

So I will defer ruling on this document until such time
as the Government tells me she's had an opportunity to
review it.

Do you have any other questions of this witness?

MR. SELEMAN: Yes, Your Honor.

JUDGE CATES: . You may ask.

CROSS-EXAMINATION (cont.)
0. BY MR. SELEMAN: What did you do after these reviews
were completed?
A. After the initial reviews were completed, the Excel
spreadsheet generates a document of the top to bottom scores
in a color format, green, yellow, and red. And from that, I
spoke with Mr. Michael Mareth and Mr. Juan Rodriguez about
next steps.
(Employer's Exhibit 40 marked for identification.)
Q. BY MR. SELEMAN: I show you what's been marked as
Employer Exhibit 40, these two pages. It's a two-page
exhibit.
A. Yes, I'm familiar with this document.
Q. And what did this document show with respect to
Mr. Frazier?
A. That Mr. Frazier was the last person on the list with

the lowest score.
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Q. And what did this document show with respect to
Mr. Mack?
A. And Mr. Mack was third -- I'm sorry, I can't really see

the red with the black, but it looks like it's 36 and 38.

MR. SELEMAN: I would move for the introduction of
Employer's Exhibit 40.

JUDGE CATES: I will defer ruling on that because if I
understand the witness' testimony, this was generated
spreadsheet-wise from the scores and content in Employer
Exhibit 36. So I wouldn't ask her to go on Employer's
Exhibit 40 until she's had an opportunity to analyze
Employer's Exhibit 36.

So I will defer ruling on 36 and also 40, and it will be
your burden, Employer counsel, to re-offer them. And I
will, in the morning if she hasn't completed before then, I
will in the morning tell her or ask her if she's completed.
And if she's nbt, I'll consider that she has completed
reviewing the documents.

You may continue.

0. BY MR. SELEMAN: What action did you take next as part
of the leadership effectiveness program?

A. I did the one to two-page summaries to specifically
spell out what we had discussed and put it in paper, just
documenting our discussions.

Q. Would you please take a look at what's been marked as
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General Counsel Exhibit Number 77
(Whereupon, the document was handed to the witness.)
A. Yes. That is the document I was referring to as a one-
page summary.
Q. And if you'd please take a look at General Counsel
Exhibit Number 137

JUDGE CATES: Well, actually, GC-7 1s as it is in its
current form in the record a two-page because it's a front
and back.

Okay. Go ahead and look at 15.
Q. BY MR. SELEMAN: GC-13, please.
(Whereupon, the document was handed to the witness.)

JUDGE CATES: 13.

THE WITNESS: Yes, I prepared both of these as a
summary to our discussion.
Q. BY MR. SELEMAN: Did you complete these summaries for
anybody else?
A. No.
(Employer's Exhibit 41 marked for identification.)
Q. BY MR. SELEMAN: I'm showing you what's been marked as
Employer Exhibit 41. Would you please look through these
pages and let me know if you recognize this document?
A. Yes, this is the same process we used for other
terminations where I would do a one to two-page summary.

MR. SELEMAN: No further questions.
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Q. And when did you, along with Mr. Rodriguez, and
Mr. Mareth, put this information in the Score column for
each of these individuals?

A. We talked about it. We went through it.

0. The question is when did you do it?
A. When. End of January, beginning of February is my best
recollection.
Q. Okay.
JUDGE CATES: Of what year?
Q. BY MS. PLASS: Of what year?

A. I'm sorry.’ 2010.

Q. And can you be more specific as to when at the end of
January and beginning of February that you prepared these
scores?

A. I don't remember the exact date. It was shortly after

we got the marching orders from corporate with the

instructions on how to complete the forms. I started
immediately.
Q. And who from corporate supplied information on the

instructions on how to complete these forms?

A. The instructions came from Nancy Breutsce, who was my
boss; Ray Cogdell, who was her boss; and they put together
the spreadsheet, so it came from corporate to Turkey Point.
Q. Could you spell the last name of Ms. Breutsce?

A. B-r—-e-u or u-e -- e-u-t-s-c-e.
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Turkey Point Nuclear Plant in Florida City, Florida.

When were you hired to work there?

A
0
A. May 18th, 1989.
Q

What was the position you held when you were first

hired?
A. Security officer.
Q. What were your duties as a security officer?

A. To protect the plant for radiological sabotage by
conducting patrols, standing guard at posts, static posts.
It at one point included fire watch duties, fire watch
patrols, checking doors, checking equipment, responding in
contingency, doing vehicle patrols in the owner-controlled
areas, working in the various entry gates, searching
personnel, searching materials, searching vehicles,
preventing unauthorized personnel materials from entering
the plant.

Q. Were there any additional duties that you've performed é
as a security officer?

A. We would make reports if we saw something unusual to the
captains or the lieutenants. We would -- of course if there
was something unusual, we would immediately post ourselves,
like if there was a breach in a barrier or in a fence. We
would -- gosh -- we -- anything in accordance to the SFIT,
the‘procedures that we use.

0. What does the SFI stand for?
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security emergency.
Q. Were there any changes to your work after you became a

CAS/SAS, Central Alarm Station and secondary alarm station

operator?
A. I'm sorry, repeat the question?
Q. Were there any changes to your work after you assumed

the CAS and SAS functions as well?
A. Not as a -- no, not as a security officer, except for
what I just mentioned when I became certified as a CAS/SAS
operator. Those additional duties, but all other security
officer duties remained the same.

Did your position change at any point in time?

When I became a lieutenant, it's changed slightly, yes.

And when did you become a lieutenant?

The latter part of 2003, September/October 2003.

In September 2003, your position changed?

That's correct.

Q
A
Q
A
Q
A
0. As a lieutenant, what shift did you work on?
A I worked on the B team.

0 For how long did you work on the B team?

A For approximately seven years.

Q What were the hours of the B team?

A From 5:40 in the morning until 6:00 p.m. in the evening.
Q

You worked on the B team for four or five years until
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reactors are shut down, the containment building is opened,
the reactor hand is removed, and new fuel is added into the
reacfor.

At that time, also major maintenance is performed on the
various systems throughout the plant whilé the unit is not
in operation.

0. So the teams have names. You mentioned the Bravo team,
the B team; and the Echo team, and what are the other teams?
A. The Alpha team, which is also another -- the opposing
dayshift team; and then the C and D team, Charlie and Delta
team, which are the two alternating nightshift teams.

Q. What were your duties as a lieutenant?

A. My duties as a lieutenant included ensuring that
qualified security officers are manning the various posts,
qualified in the SFI. The SFI states the qualifications
that you must have to be at a certain post or patrol or

perhaps in the entry building.

Q. And for the record, SFI refers to again?

A. Security Force Instructions.

Q. Thank you.

A. I -- my duties also included to verify the paperwork,

the general purpose log and the post or patrol entry, that
it was correct, that it was filled out correctly, ensure
that the officers were alert, attentive, are aware of their

assigned duties as set forth by the general purpose log and
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the SFIs.

Ensure that their equipment was in proper working order
and not damaged or been tampered with. Ensure that they
were working in a safe and clean environment. Ensure that
they were conducting their patrols according to the SFIs.
Ensure that they were posted according to their SFIs.

Ensure that there were no séfety issues in the area that
may affect their patrol or their post. I would do
inventories of the equipment at the various posts. I would
make sure the officers knew their responsibility at the
various posts.

Q. With respect to the inventories, what would you use in
connection with that, if anything?

A. The inven -- there's inventory sheets that go along with
each post and patrol, and there's also inventory sheets at
the response center and the central and secondary alarm
stations. Our OCA lieutenant also has an inventory sheet.

Basically, on an inventory sheet you're accounting for
various things like documents, keys, weapons -- documents,
keys, weapons, even like fire extinguishers. We would also
make sure that the officers filled out their inventory
sheets properly because it --

Q. Now, you mentioned -- oh, I'm sorry, go ahead.
A. Yeah, because each officer has an inventory sheet as

well to go along with their post.
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A. Sometimes before briefing. Sometimes when I was working
in the power block or out in the OCA, throughout the day. I
mean at various times.

Q. And during what period of time did you bring up issues
at daily briefings?

A. Well, I've been bringing up issues to management ever
since I started working out there over 20 years ago. I've
never had a problem speaking to management, bringing up
concerns that needed to be addressed, and so it continued
throughout my entire tenure at Turkey Point.

Q. And up until when were you bringing up your concerns at
daily briefings?

A. Up until I was terminated in February 2010.

Q. Who were the security officers that spoke to you about
the concerns that they had most frequently?

A. Well, a lot of times -- okay, who were they? Well,
Mr. Reigada, at one time asked me to bring up some concerns.

Tim Lambert asked me to bring up some concerns.

Mr. Stanford came to me, I believe, once. Mr. Santiago came
to me once. I think Mr. Moran came to me one time about
something.

But a lot of times, officers when you're sitting
together as a group collectively in the response center, for
example, there would be a lot of chatter or talk about

different issues that officers had.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 94 of 166 175

JUDGE CATES: She didn't ask you to read it. She Jjust

asked you 1f you recognized it.

THE WITNESS: Yes.
Q. BY MS. PLASS: Do you recognize it?
A. I recognize both documents.
Q. Okay. Thank you. You mentioned condition reports. Are

they also referred to as CRs?

A. That's correct.
Q. What types of issues are covered by condition reports?
A. Condition reports are a plant-wide document, or way of

resolving issues and documenting these issues and passing
them along to making management, upper management, FPL
management and also Wackenhut manager or I guess the
different departments that the concern may address -- aware
of the issues.

It is a document that I believe is = initially goes to
FPL management and then they determine what department will
then handle the issue.
Q. What type of issues are covered in the condition
reports?
A. Any kind of issues from maintenance on equipment or
defective equipment to concerns that employees system-wide
may have at Turkey Point Nuclear Power Plant to include any
of the concerns that I may have had in the past.

Q. How long have these condition reports been in use, if
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BY MS. PLASS: As a lieutenant, what would you do, if

anything, if a security officer violated a policy or

procedure in the SFI, or in any other procedural manual

that's --

A.

Well, it would depend on the severity of the offense.

It could be a coaching, or it could be some sort of a

reprimand.

Q. Did you coach any security officer as a lieutenant?
A, Yes.

Q. On what types of issues?

A. Being -- sometimes it was a paperwork issue ensuring

that the officers properly filled out their paperwork,

ensuring -- maybe being a -- appearing to be a little more

vigilant in an area where they might be posted. It was an

appearance issue.

Maybe I would ask an officer to stand a little closer to

an open door or sit up straight instead of slouching down in

their chair, something like that.

Q. Those things you actually did do?

A. Yes.

Q. And is coaching -- what is coaching considered to be?
A. It's just bringing -- it's peer checking. It's letting
the officer -- or reminding the officer that hey, you know,

you need to do it in this manner because that's the way it's

written in the SFI, or that's the expectation of management.
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(Whereupon, Ms. Plass reviewed her notes.)
0. BY MS. PLASS: And the period that you served as a

lieutenant, did you evaluate any guards?

A. Yes.
Q. And which security guards did you evaluate?
A. I evaluated Rebecca Bradford, Jeff Santiago, Warren

Mincey, German Santamaria, and I think that was it, maybe
one more.
Q. And when did you begin to perform the evaluations of

these security officers?

A. About two years prior to my discharge.
Q. Who evaluated these security officers before that time?
A. At one point, the captains were doing all the

evaluations, but I think the One on One process started

approximately two years prior to my discharge.

Q. Who told you that you were to begin these evaluations?
A. The captains.

Q. You mentioned the One on One. What is that?

A. It's a quarterly review of the security officer's

objectives, the things that the officer may need improvement
on, perhaps attendance or communication or knowledge of the
Security Force Instructions, something like that.

Q. And you described another type of evaluation and what
was that?

A. We have an annual evaluation as well.
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Q. Is that called the annual evaluation?
A. Annual performance appraisal or something like that. I
don't remember the name.

And who did you perform that evaluation for?

On the same individuals.

The same security officers?

Q

A

Q

A, Yes.
0 That you did for the quarterly?

A Quarterly, that's correct.

Q What did you do with the quarterly and the annual

evaluations after completing them?

A. I gave them to the captain or directly to Juan
Rodriguez.
Q. Did you do -- was there any conversation with any other

individuals pertaining to those evaluations before you gave
it to the captain or Mr. Rodriguez?

A. Sometimes I would go to the captain if I was evaluating
an individual to discuss the evaluation and make him aware
of what was in there in case the officer came back and was
guestioning it.

Q. Was there any review with these security officers of

their evaluations?

A. Yes.
Q. Who performed the review?
A. I would present the review for the officer to look over
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and discuss if they wanted to. I would also discuss the
review with them and ask them if they had anything else to
input with their evaluation and then they would sign it.

Q. After they signed their evaluation, what did you do with

ite
A. I gave it to Juan Rodriguez or the captain.
Q. So that we understand the order of this process, at what

point would you first show these evaluations to the shift
captain or Mr. Rodriguez?

A. Sometimes I would show the captain the evaluation first
to confer with him, if it was appropriate. And other times,

I would just present to him the completed evaluation.

Q. What were the evaluations that you performed used for?
A. As far as I know, only to improve the deficiencies that
the officers may have or improve the -- maybe they weren't

even deficiencies, maybe they were just, you know, gaining a
better understanding of the SFIs.
Q. Did you make any recommendations in connection with

these evaluations?

A. Sometimes.
0. What were the recommendations about?
A. Encourage the officer to become a better officer.

Encourage the officer to maybe have been attendance.
Encourage the officer to study the Security Force

Instructions. Encourage the officer to be -- gain more
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your evaluations that were given to you that you were
responsible for developing employees through job coaching,
mentoring, and performance feedback?

A. That is correct in accordance to the SFIs and other
procedures and policies, yes.

Q. Did you understand that it was part of your
responsibility to encourage or re-enforce a culture that
invited open, honest feedback?

MS. PLASS: Your Honor, I would object to him reading a
document and not showing it to --

JUDGE CATES: He's asking him questions that are
pertinent or pertinent to the extent I will not cut him off.
As to his duties and performance, you raised it quite at
length with him, so I'll allow him to ask the question.

THE WITNESS: Ask the question again, please?

Q. BY MR. SELEMAN: Did you understand that your

responsibilities included encouraging and reinforcing a

‘culture that invited open and honest feedback?

‘A. That is correct. Everybody is encouraged to do that.

Q. Did you understand that your responsibilities as

lieutenant included acting positively on that feedback?

A. Everyone is encouraged to do that, security officers
included.

Q. So that's a yes?

A. Yes.
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Q. Do you understand that your responsibilities included
promoting the use of a corrective action program?

A. Yes, everyone 1is encouraged to do that.

Q. Now, you're not suggesting that the things that I Jjust
listed from an evaluation completed for you were the same as
the things in an evaluation that you completedlfor the

officers that reported to you, are you?

MS. PLASS: Your Honor, I'd object to the form of the
guestion.
JUDGE CATES: Sustained.

(Employer's Exhibit 4 marked for identification.)
Q. BY MR. SELEMAN: I'm showing you an 83-page document

which is marked as Employer Exhibit 4. Would you please

take a moment to flip through these pages and let me know if

you recognize these documents?

Are these various evaluations on One on One forms that
you completed relative to the officers under your command?
A. That 1s correct.
Q. When you were promoted to lieutenant, you received a pay
raise, correct?
A. That 1s correct.
Q. And as a lieutenant, you received more in life insurance
benefit than the security officers under your command?

MS. PLASS: Objection, Your Honor, calls for hearsay.

JUDGE CATES: How does it call for hearsay whether he
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received -- he can say I didn't, I didn't know, but he can
certainly ask him whether he received an increase in life
insurance.

MS. PLASS: But it's with respect to what other
security officers received.

JUDGE CATES: Well, he said that he started out as a
security officer. 1I'll allow him to at least compare it to
his own situation.

THE WITNESS: Yes.

0. BY MR. SELEMAN: Is it correct that at times you could
be responsible for as many as 20 officers on your shift?

A. Directing in accordance with the SFIs, yes.

0. Were there occasions where the lieutenants and the
captain would be instructed to meet with Mike Mareth or Juan
Rodriguez without the security officers present?

A. Yes.

Q. is it true that as much as perhaps once a month such a

meeting would take place?

A. That is incorrect.

Q. Approximately how often would such a meeting take place?
A. Maybe -- maybe two or three times a -- four times a year
maybe.

Q. So there were occasions where lieutenants and captains

were part of some sort of meeting where security officers

were not present, correct?
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A. That's correct.

Q. And lieutenants and captains were part of training
sessions where security officers were not present, correct?
A. That i1s correct on occasion.

Q. And security officers were present for certain training

sessions where lieutenants and captains were not present,

correct?

A. That is correct.

Q. Are some posts better than other posts?

A. That is an objective question.

Q. Let me rephrase that. Do you believe that from the

perspective of at least some security officers, some posts
are better than other posts?
A. Yes. Some security officers prefer some posts over
other posts, that is correct.
Q. And you had authority to transfer security officers from
one post to another during shift under some circumstances,
correct?
A. After requesting approval from the -- or conferring and
requesting approval from the captain, that is correct.

JUDGE CATES: You have to label it and show it to --
you don't have to offer it, but nothing should be given to a
witness maybe other than a drink of water of --

MR. SELEMAN: Understand, Your Honor.

MR. SELEMAN: I'd like to show him a copy of his
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affidavit.

(Whereupon, Mr. Seleman showed a document to Ms. Plass.)

JUDGE CATES:

What are you going to label it? Pick a

high number, Employer's 1000.

(Employer's Exhibit

Q. BY MR. SELEMAN:

1000 marked for identification.)

I'm showing you what's been marked as

Employer's Exhibit 1000.

A. Okay.

Q. Do you recognize this document?

A. Yes; that's my

affidavit.

Q. And I'd ask you to take a look at Page 4, Lines 5

through 8.

JUDGE CATES:

Read that to yourself and tell us when

you've done so and then he'll ask you --

THE WITNESS:

JUDGE CATES:

THE WITNESS:

JUDGE CATES:

THE WITNESS:

JUDGE CATES:
you.

Q. BY MR. SELEMAN:

Okay.

-—- 1f he has any questions.
(Reviews document.) Okay.
Have you concluded reading 1t?
Yes.

And now if he has a question, he'll ask

So was i1t true that you have the

authority to transfer a security officer from one post to

another on your shift for operational needs as you stated in

your statement?
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evaluations were not used for promotion. They were used
just to promote the -- or get the officer to improve his
performance. I do not know if it was used in the evaluation
to promote.

Q. I'm showing you again what has been marked as Employer
Exhibit 1000. Would you please take a moment and look back

at Line 6 and 772

JUDGE CATES: On which Page?
MR. SELEMAN: Page 5, Your Honor.
JUDGE CATES: All right.
THE WITNESS: Okay. May not, okay.
Q. BY MR. SELEMAN: Does that refresh your recollection

that if somebody continually received a bad review, they

might not be considered for a promotion?

A. They may not be considered for a promotion; that's
correct.
Q. Isn't it true that you used independent judgment if

somebody came to you and asked for support in connection
with a particular shift schedule?

A. That is not -- that is not true directly. Usually I
would confer with the captain.

Q. I ask you to look at Page 5 again on Employer's Exhibit
1000. Would you please read the last three sentences, the
last three lines, 22 through 247

JUDGE CATES: To yourself and tell us when you've
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things on the computers at the site that the security
officers do ﬁot, correct?

A. That 1s correct.

Q. The lieutenant position existed before you were promoted

lieutenant; is that right?

A. That i1s correct.
Q. Now, you talked about a number of issues that you raised
with management through the years. You're not suggesting

that every single one of these, some officer came to you and
said would you please bring that up with upper management,

are you?

A. I'm not suggesting that, no.

Q. But you are suggesting there were occasions where that
happened?

A. There were many occasions.

Q. Are you aware that the Company has attempted to resolve

some of those issues that you raised through the years?

A. That is correct.

0. And you admit that part of your responsibilities were to
bring issues raised by your offices to the attention of
somebody else, correct?

A. It is everybody's responsibility, security officers
included, to bring to the attention questions and concerns
to management or lieutenants or the captains.

Q. But everything funnels up, correct? The officers can
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counsel or Company counsel, but I will allow him to respond
to your question, but I'm -- you'd have to tell me in brief
how his answer would impact my writing this decision.

I have allowed some on either side that I think to
myself perhaps that's not as important as it could be, but I
haven't stopped anybody yet, but consider that guidance for
whatever it's worth. I will, at some point, hand down
clearer rulings.

Consider no question before you, Mr. Witness.

Counsel, you have no question before the witness. You
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may frame your next question.

Q. BY MR. SELEMAN: Mr. Frazier,
your responsibilities as a lieutenant were to try to resolve

issues that were brought to your attention by security

officers under your command?

A. I believe that that is part of my nature,

yes, part of the responsibility of a lieutenant to bring

to -- to funnel up issues.

Q. Now, in addition to funneling up,
part of your responsibilities as a lieutenant that if a
security officer brought an issue to your attention that was
something that you believed you personally could do

something about, that you had a responsibility to try to do

that, to try to resolve the issue?

A. Within the context of what the SFI allows me to do.

do you admit that part of

part of --

do you believe it was
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Timothy Lambert.

JUDGE CATES: Sir, watch the wires on the floor.
MR. LAMBERT: Yes, sir.
JUDGE CATES: Raise your right hand.

(Whereupon,

TIMOTHY LAMBERT
was called as a witness by and on behalf of the General
Counsel and, having been first duly sworn, was examined and
testified on his ocath, as follows:)

JUDGE CATES: Please have a seat. If you have any
documents with you, would you please lay those aside?

THE WITNESS: Yes, sir.

JUDGE CATES: State your name and address for the
record and please spell your last name?

THE WITNESS: My name is\Timothy Lambert,
L-a-m-b-e-r-t. I live at 9822 S.W. 196th Street in Miami,
Florida, zip code 33157.

JUDGE CATES: I ask everyone to spell their last name
for the benefit of the Court Reporter.

Government counsel, you may question the witness.

DIRECT EXAMINATION

Q. BY MS. PLASS: Mr. Lambert, are you here pursuant to a
subpoena?

A. Yes, ma'am.

Q. Which company do you work for?
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many pages”?

MS. PLASS: It consists of -- I'm sorry, Your Honor --
10 pages, Your Honor.

JUDGE CATES: And what was the second one you wanted me

to consider?

MS. PLASS: The second is the —--
JUDGE CATES: You've labeled it?
MS. PLASS: It's all one composite exhibit because it's

all pertaining to the same case, so it's all GC-3, DD&E with

the order with the Cert of Rep.

JUDGE CATES: And the total package is 10 pages?

MS. PLASS: Yes, Your Honor.

JUDGE CATES: Let me see what it is you're talking
about.

(Whereupon, Ms. Plass handed the document to Judge Cates.)

JUDGE CATES: Now, is this somehow supposed to be
binding on me in deciding this case?

MS. PLASS: No, Your Honor, but if you wish to take
judicial notice of it, it's something that is relevant in
terms of the history of this facility and the employees at
this facility. And one of the issues is the type of work
being performed at the facility. And, of course, that
means --

JUDGE CATES: Well, the work being performed

specifically to the case before me is whether or not
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opportunity because it's just us, but sometimes over the
phone.

Q. And what did you discuss with Frazier and Mack?

A. All sorts of things at the plant, safety issues,
hygiene, various things that we were trying to look for an
improvement on for postings, patrols.

Q. Can you be more specific?

A. Well, as far as hygiene issues go, we had brought up in
the briefings -- I had, I know, many, many times and not
gotten any resolution about cleaning supplies. We have very
difficult access to cleaning supplies, paper towels, things,
you know, cleaning solutions.

And when you bring it up over and over and didn't get
any assistance, I knew i1if I called Tom or Cecil, if they
were in my area, depending on which one it was, that they
would do whatever they could to get those items provided to
people.

Also equipment issues. If we had a security officer
that was posted in a position where it was in the sun or no
water, we knew Cecil and Tom would come to their aid. If
there was any issues that we had with patrols, you know, we
had a couple of patrols that were very difficult. Any issue
that we couldn't get solved, we knew that Cecil and Tom
would assist us.

Q. And what would you do if you couldn't get it resolved?
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process.
Q. And when did you begin to approach them about the issues
of -— the timeframe of approaching them about issues? Can
you tell us?
A. As long as I've known them and they were supervisors, I
could —- I mean I went to them because they cared about what
was going on there. I meant I went to them because they
cared about what was going on‘there. I mean they were two
excellent supervisors that really cared about the
operations.

And I could go to them about issues. People -- I get a
lot of people calling me because they're afraid to go to

management or they're afraid to go up the chain of command

or to put themselves out for some reason. They felt --
JUDGE CATES: Listen carefully to the question.
THE WITNESS: Okay. Yes, sir.
JUDGE CATES: She only asked you when it started.
THE WITNESS: Oh, I'm sorry. Oh, that was '03, from
'03, 2003.
Q. BY MS. PLASS: Now, as a security officer now can --

has the condition reporting process changed at all for you?
A. It has improved dramatically. We have consoles, which
are available to us, albeit they are still in areas that --
like for the briefing room, public areas basically.

There's -- you know, we don't have a computer called
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security officers' computer, but we have consoles available
to us and we have our own log-in. So now we can log on to
the computers, but during their tenure, we had no -- we
could not log on without a supervisor or without someone who
had access.

0. And what types of issues, if any, did you raise to

Frazier or Mack in connection with filing of a condition

report?

A. They're numerous. Equipment issues --

Q. What did you go to them for?

A. Oh, me perscnally?

Q. Yes, yes.

A. Equipment issues.

Q. Such as what?

A. Such as our ballistic vests. We got a lot of equipment

that we have to wear, and it was totally inappropriate for
our environment. We have a unique environment. Do you want
me to go into detail or should I -- I'm sorry.

Q. No, that's --

JUDGE CATES: Just -- she -- listen carefully.
THE WITNESS: Yes, sir.
JUDGE CATES: She's asked you what subject matters did

you raise.
THE WITNESS: Yes.

JUDGE CATES: She didn't ask you why you raised them.
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A. No, sir, I don't believe so.

Q. Not possible. You know every single thing that a
lieutenant does on a daily basis?

A. Probably not everything, but 99 percent.

Q. As a security offiéer, you report directly to the

lieutenant who's in charge of your group of regular reports,

correct?

A. That would be my first line of reporting, yes.

Q. Yes, your first line of supervision, correct?

A, Yes.

Q. I mean earlier you testified that security officers

report directly to the captain. That's not quite accurate;

the officers report directly to the lieutenants?

A. Our orders come from the captain every --

Q. I understand, but that's not my question. All security
officers report directly to a lieutenant, correct? That is
to whom they report directly. That is the person directly

above them in the chain of command, correct?

A. Depending on the issue, for the most part that is
correct.
Q. On a daily basis, during your shift as a security

officer, you report directly to a lieutenant, correct?
I understand there's people above the lieutenant in the
chain of command --

A. Not a specific lieutenant, no, sir. I don't have a
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witness.
MS. PLASS: Yes, sir.
DIRECT EXAMINATION
0. BY MS. PLASS: Mr. Mack, before February 15th of 2010,

who did you work for?

A. WNS, which was Wackenhut. The name was G4S Regulated
Security.

Where were you employed?

At Turkey Point Nuclear facility.

When were you hired?

On June 2003.

I'm sorry, which year?

June 2003 -- sorry, 2002.

What was the name of the Company when you were hired?

Wackenhut.

LONN - ORI O N T SR @)

And what positions did you hold during your employment
at Turkey Point?

A. Initially, I was part-time. I was assigned to the OCA,
owner controlled area, then I lateralled over to the Central

Alarm Station officer.

Q. And when were you moved into the Central Alarm Station
office?
A. Probably around a year and a half, maybe a year and a

half prior to me getting fired.

Q. And what happened -- how long were you in that position?
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A. The same, same period of time.

0. And did you continue to work in just that position as
a -- I'm sorry, as a security officer in the CAS Office?
A. Correct.

0. Until when?

A. Until September of 2003.

Q. And what happened in September of 20037

A. I was promoted to lieutenant and it was posted. I
applied for it. I was interviewed and tested.

Q. And what were your duties when you -- as a lieutenant?
A. With addition to the same CAS/SAS duties or Central

Alarm Station duties as a security officer, I also set to
make sure officers were fit for duty. I also checked
license. Also routinely checked posts, monitored the IDS,
the intrusion devices. I also -- that's about it.

Q. Okay. And before you were separated or discharged on
February 15th of 2010, who was your immediate supervisor?
A Quintin Ferrer.

0 Which shift did you work on?

A. Day shift, Bravo team.

Q And how long were you assigned to the Bravo team?

A For two years prior to me getting discharged. Say two,
three years.

Q. Which ranks in the security guard force did you have

daily contact with as a lieutenant?
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Q. You did. What issues did Mr. Lambert discuss with you?
A. Lampbert mainly discussed the attendance policy and also
the load bearing vest, you know, about being hot. By being
hot, your core temperature at times could reach over 100
degrees, you know. And especially when you're doing patrols
and certain security tasks, that's a very hot safety
concern.

0. Now, when -- how often, should I say, would you bring up
issues during the daily shift briefings, in what period of
time?

A. At the end of the briefings maybe, let's say, around
twice a week.

0. And up until what point in time did you raise these
issues at briefings?

A. Up until I got terminated.

Q. Was there a time that you recall when you began to do
this?

A. As soon as I became a lieutenant because I was raising
issues as an officer also. I mean issues are ongoing
things, and it has to be addressed.

Q. And did you mention were there any other lieutenants who
spoke out during the shift briefings about concerns raised
by security officers?

A; Yes. We all spoke out, but mainly in particular myself,

Frazier, and Milspaugh.
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A. 1109 was —-- it was a document that had everything that
the officer needed, or had, and also all the contents of the
BBRE.
Q. And as a lieutenant, did you review the work of security
officers?

Meaning?

Did you evaluate them?

A

Q

A. Yes, I did.
0 Which security officers did you evaluate?
A

Nadia Torres -- there were six of them. Nadia Torres,

Delmission, Tania Mayberry, Joe McGovern —-- I Jjust drew a
blank. I can't think of the last one —-- oh, Officer Donato.
Q Who told you to perform the evaluations?

A It was assigned by the shift captain.

Q. For how long did you evaluate these security officers?
A It was two years prior.

Q Were you told what the purpose of your evaluations would
be?

A. Yeah. It was mainly to set goals for the officer.

Q. How often would you evaluate them?

A. Quarterly and yearly.

Q. When did you begin to evaluate them, 1if i didn't ask

that already?
A. Yes. It was two years prior.

Q. And what‘did you do after you completed the evaluation?
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A. I went over it with them, and I turned it into the
captain once it was done.

Q. After you turned it over to the captain, was there any
discussion with the captain over what was contained in each
evaluation?

A. Yes and no. Normally -- normally if the eval was
something that actually needed to get addressed, yes, and
otherwise no.

Q. And what types of things would you discuss?

A Mainly attendance policies.

Q. Pardon me?

A Mainly attendance issues and that their performance was
pretty much on line.

Q. Are you aware of any action that may have been taken
against the security officer as a result of your
evaluations?

A. As a direct result of the violation? No.

Q. Are you familiar with the progressive discipline
policies of the Employer?

A. Yes, I am.

Q. As a lieutenant, did you have an occasion to be involved
with issuing discipline to security officers?

A. Yes. Typically, the way it worked, pursuant to the
policy we would -- the captain would issue the reprimand and

depending on what lieutenant was in the area that the
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(Employer's Exhibit 8 marked for identification.)
Q. And I'm asking you to take a look at what's been marked
as Employer Exhibit 8, a two-page document, and let me know

if you recognize that document?

A. And read it, correct?

Q. Yes.

A. Yes.

Q. And is that, at the bottom of the second page next to

rank/position, is that your handwriting there?
That is correct.
So you wrote in supervisor?

That was the title, yes.

A
Q
A
Q. So your title at the time was supervisor?
A My title was lieutenant.

Q But you wrote in supervisor.

A That's what the Company deemed us as.

(Employer's Exhibit 9 marked for identification.)

Q. BY MR. SELEMAN: If you'd please take a look at the

document that's been marked as Employer Exhibit 9? Do you

recognize this document?

A. Correct.

Q. Is that your signature on the fourth page?

A. That is correct.

Q. Were you ever presented with a document like this to

review and sign before you were a lieutenant?
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involved with security in general?

A. 28 years.

Q. How long have you been involved with security in the
nuclear industry?

A. 28 years.

Q. What does the Company do at the Turkey Point facility?
A. We're a contracted security organization. We provide
services at that -- at Turkey Point that include protection

for the owner-controlled area, protected area, the vital
areas. Our ultimate goal is to protect against radiological
sabotage and we also provide -- we provide compliance to our
physical security plan, which is a document that's governed
by the Nuclear‘Regulatory Commission.

And in the performance of compliance, we perform various
patrols in the OCA, in a protected area, in a vital area,
access control. We search personnel. We search vehicles.
We establish compensatory measures for various things.

We have CAS and SAS operators that perform assessment,
dispatch personnel to alarms. We have officers that respond
to alarms. We perform various administrative functions to

include payroll.

Q. What is radiological sabotage?
A. Radiological sabotage would be an effort made by an
external source attempting to come -- breach the security

measures that we have in place to protect nuclear reactors.
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Q. Would you please outline for us the Company's basic
personnel setup at Turkey Point at the start of 20107

A. You're referring to an organization chart type thing?
Q. Would you please describe who you employed by position
and the various levels?

A. Okay. I'm the highest-ranking individual within the
Regulated Security Solutions organization at Turkey Point,
so Project Manager. Then below my position there's an
Operations Coordinator, a Training Coordinator, a Leadership
Development Manager.

There's various administrative positions and then below
those are the shift positions, which there are a total of
five shifts. There's an Alpha, Bravo, Charley, a Delta.
Each of those shifts has one shift captain, seven
lieutenants, and then approximately 37 officers assigned.

And the fifth team, which is referred to as Echo team is
a training team that actually goes and fills for any of the
Alpha, Bravo, Charley teams. As they rotate into training,
this Echo team goes in, takes their spot while this team
goes to the training site so every five weeks a different
team is going into a training cycle.

Q. Approximately how many security officers all together
were employed at the facility at the start of 20107
A. Just officers or everybody?

Q. I'm asking in terms of security officers.
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A. Approximately 100 and -- probably 170, approximately.

(Employer's Exhibit 13 marked for identification.)

0. BY MR. SELEMAN: I'm showing you what's been marked as
Employer Exhibit 13. Do you recognize this document?
A. Yes.

Q. What is it?
A. It's an organizational chart for the Regulated Security
Solutions group.
Q. Does this reflect any particular timeframe?
A. It would be September of 2009.
Q. Would this reflect the operational charts in February
2010 as well?
A. Would you ask that again, please?
Q. Yes. Would this chart have still been accurate in
February 20107
A. Yes.

MR. SELEMAN: I would move for the introduction of
Employer Exhibit 13.

JUDGE CATES: Any objection to the one-page Turkey
Point Nuclear organizational chart?

MS. PLASS: No objection, Your Honor.

JUDGE CATES: I will receive Employer 13.
(Employer's Exhibit‘13 received into evidence.)
Q. BY MR. SELEMAN: Who did the officers report to?

A. The security officers report to their direct supervisor,
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which are shift lieutenants.
Q. Who do the lieutenants report to?
A. Lieutenants report to their direct supervisor, which is
a captain.
Are you familiar with Mr. Tom Frazier?
I am.
How so?

Tom was a shift lieutenant assigned to Bravo team.

Q
A
Q
A
Q. Are you familiar with Cecil Mack?
A I am.

0 How are you familiar with him?

A Cecil is a shift lieutenant assigned to the Bravo team.
Q

Did Mr. Frazier or Mr. Mack have the same position when

employed at Turkey Point immediately before their

termination?
A. Yes. They were shift lieutenants.
Q. Did their responsibilities include overseeing anyone?

A. Yes, they did. They provided oversight to a specific

group of individuals assigned to them for evaluation

purposes and such. However, on a daily basis, there's more
officers assigned to a working schedule -- let me rephrase
that.

There's more security officers assigned to a daily
schedule, and they may have contact and oversight with those

individuals during the course of the 12-hour schedule that

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 123 of 166 322

0. Who all was that document provided to?
A. The Management Challenge was provided to all

supervisors, lieutenants and above.

Q. Was it provided to security officers?
A. It was not provided to security officers.
0. Is there some reason those three documents were provided

to lieutenants and above, but not security officers?

A. Security officers are part of the bargaining unit. They
don't have any supervisory responsibilities. And the
lieutenants, which are our first line supervisors and above,
meet the definition for supervisor.

Q. Do lieutenants have any role in disciplining security
officers?

A. Yes, they do.

Q. Would you please explain that role?

A. Sure. If there was a need to provide discipline, the

supervisors, again, are the first line of supervise -- are

the first line. They're direct reports, so the supervisors

can provide discipline to the security officers, bargaining
unit employees.

0. What levels of discipline can lieutenants issue?

They can issue any discipline excluding termination.
Can they do so without consulting with a superior?

They can.

LOTN - O B

Would you please describe generally how the
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progressive -- strike that.

Does the Company have a progressive discipline policy?
A. Yes, we do, a progressive discipline policy.

Q. Would you please describe generally how that policy
works?

A. Sure. There's a -- there's three different levels.
Level I is the highest level offense, which results in
termination. A Level II -- and that's documented. A Level
IT is a written warning. You can go to a written warning on
a first offense, and it identifies how many written warnings
in the policy you can receive before it results in
termination.

And then the Level III, which is the lowest level,
typically starts out with a verbal and verbal being
documented in the policy, and then you can receive a certain
number of the verbal documented disciplines before it
progresses to termination as well.

Q. If a lieutenant issued a written warning to an officer
for some offense, and the offense committed a similar
infraction in the future, what would happen on the
progressive discipline policy?

A. Progressively they'd probably be suspended. So if the
first one was a written, the second one then would
ultimately end up with a suspension.

Q. Would somebody higher than a lieutenant have to go back
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legitimately could put in Level I or Level IT or Level III?

A. Yeah.

0. Do lieutenants ever issue disciplinary actions?

A. Yes.

Q. I'm showing you a set of documents that have been marked

as Employer Exhibit 16.

(Employer's Exhibit 16 marked for identification.)
(Whereupon, the document was handed to the ﬁitness.)

Q. BY MR. SELEMAN: Do you recognize these documents?

A. Yeah, it's a standard form that we use to document
discipline with our employees.

Q. If you'd please look at the first page, do you recognize

the signature of supervisor on that page?

A. I do. That's Mr. Evans, Lieutenant Evans.

Q. What's Lieutenant Evans' first name?

A. Lee.

Q. And under the type of action that was issued, what's

listed there?

A. Just for clarification, you're looking at action to be
taken? Is that where you're -- what you're asking me?
Q. If you look under type of action towards the top, what

type of action --

A. Oh, I'm sorry.
Q. -- was issued pursuant to this notice?
A. The action issue of the discipline was a written warning
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A. That also is Lieutenant Bob Bogart.

Q. And if you'd flip to the last page, do you recognize the
signature of supervisor on that page?

A. Yes. And that is Lieutenant Glenda Diaz.

Q. Do lieutenants always have to consult with their
superior before issuing discipline?

A. No, they don't have to.

Q. Can security officers issue disciplinary actions?
A. No, they cannot.
Q. Do lieutenants have any role in evaluating security

officers?
A. Yes, lieutenants perform evaluations on their direct
reports. Each one of them has an assigned number, it's
typically about five per lieutenant, and they also again
assess and have the ability to provide feedback to their co-
lieutenants on the shift for things that they observed
during the course of the shift that may have direct impact
to evaluations of other officers assigned.

MR. SELEMAN: I would move for the introduction of

Employer's Exhibit 16.

MS. PLASS: I'd like to voir dire.

JUDGE CATES: Just one moment and I'll let you.
(Pause.)

JUDGE CATES: You may as long as it's voir dire.

VOIR DIRE EXAMINATION
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Q. BY MS. PLASS: Mr. Mareth, did you have any involvement
in preparing this document -- these documents that are part
of Respondent's 167

A. I need to see what she's talking about.

(Whereupon, the document was handed to the witness.)

THE WITNESS: The question was did I have any direct
involvement with the preparation?

0. BY MS. PLASS: Involvement with the -- yes.
A. No, I did not.

MS. PLASS: I have no objection, Your Honor.

JUDGE CATES: Without objection, I will receive
Employer's 16, an eight-page exhibit, which purports to be
disciplinary actions taken by various lieutenants.
(Employer's Exhibit 16 received into evidence.)

DIRECT EXAMINATION (cont.)
0. BY MR. SELEMAN: Do the evaluations created by
lieutenants have any role in promotions?
A. Yes, they do. The evaluations are used in the
promotional process, our Regulated Security Solutions
promotional process.
(Employer's Exhibit 17 marked for identification.)
Q. BY MR. SELEMAN: I show you what has been marked as
Employer Exhibit 17, which is a five-page document. Do you
recognize this document?

A. Yes. This is the Regulated Security Solutions
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Promotional Policy and Procedure that we use on site.
Q. Do you know if lieutenants evaluations of security
officers have ever been considered in connection with the
promotion decision for a security officer?
A. Yes, they are.
Q. Do you know the names of any of those security officers
off the top of your head?
A. Most recently Lieutenant Suarez, Donato, Michael Clarke,
Napier. Those are the ones that come to mind. They're just
our most recent class. There's probably approximately eight
other ones within the last year and a half or so. I just
can't draw all their names at the moment.
Q. Is that anything new that's started happening in the
recent past?
A. The use of the evaluation in the promotional process is
not new, no.
Q. Is there anyone higher than lieutenants that regularly
evaluates the security officers in writing?
A. No, no.
Q. Are lieutenants responsible for the quality of the
performance of the security officers that report to them?
A. Yes, they are.

MR. SELEMAN: I would move for the introduction of
Employer Exhibit 17.

JUDGE CATES: Any objections?

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 129 of 166 331

MS. PLASS: No objection, Your Honor.

JUDGE CATES: Without objection, I will receive .
Employer 15, a five-page document, the Promotion Policy and
Procedures document.

(Employer's Exhibit 17 received into evidence.)

(Employer's Exhibit 18 marked for identification.)

Q. BY MR. SELEMAN: I'm showing you a seven-page document
that's been marked as Employer Exhibit 18. Would you please

look through these pages and let me know if you recognize

them?

A. (Reviews document.) Yes, I recognize them. It's the --
it's a document that we use on site. It's referred to as a
One on One. It's performed with -- well, we perform it with
all levels of -- from officers up to supervision.

Q. What happens to a security -- strike that.

What could happen to a lieutenant who does not do a good
enough job of ensuring the quality of performance of the
security officers under his or her command?

A. The lieutenant could be issued discipline. They could
be issued coaching. They could be issued discipline. They
could be demoted. Ultimately they could be terminated.

Q. Look at the last document in Employer's Exhibit 18. Do
you recognize that document?

A. Yes, I do. It's the annual performance objectives and

development plan. That's an appraisal that we use.
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This document and the One on One show that lieutenants
could be disciplined or evaluated poorly if they didn't do a
good job of ensuring that quality. And the promotion -- the
evaluations play in the promotion opportunities for the
lieutenants. These things are extremely relevant to the
legal analysis.

JUDGE CATES: You'll have to explain that to me, how --
what I'm looking at, one of the issues I'm looking at is
whether the lieutenants are supervisors within the meaning
of the Act.

And you're going to have to establish, if you prevail,
that they effectively, with independent judgment, perform at
least one of the enumerated items in Section 2(11). Now,
how they're disciplined, I just fail to see a connection
here.

How the lieutenants are evaluated or how they're treated
by their captains or whomever is above them, how on earth
does that tell me whether these individuals have independent
judgment and exercise it on behalf of the Employer? I think
we're getting one step removed here.

MR. SELEMAN: Your Honor, with all respect, and I can
cite you cases, when it comes to trying to define what it
means to responsibly direct other people, okay, one of our
criteria, one of our listed supervisory functions under

2(11) --
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JUDGE CATES: Yeah, I understand that part.
MR. SELEMAN: One way to demonstrate that is that the
punitive supervisors responsible for ensuring that the

people underneath them are doing what they're supposed to be

doing and doing it in a quality manner. And part of proving
that they --

JUDGE CATES: I follow you there.

MR. SELEMAN: Part of proving that those punitive

supervisors have that responsibility and that it's
meaningful and important is that 1f that punitive supervisor
doesn't do a good enough job of making sure all those other
people are doing what they're supposed to be doing, that
that punitive supervisor will suffer some consequences.

I get a discipline because I'm not‘doing a good job of
doing my job of overseeing the other people. I get
evaluated poorly because I'm not doing a good enough job of
making sure the people under my command are doing their
jobs. If I get evaluated poorly, when I want a promotion,
that could come back and keep me from getting promoted.

This is part of that legal analysis.

JUDGE CATES: But the trouble I'm having with it is, if
you can placate that concern, then perhaps we can move
forward. If not, I'll make a ruling.

I am not going to litigate in any way, shape, form, or

fashion whether any lieutenant in the employment of this
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Company was properly disciplined for failing to carry out
their job.

You may be able to show by this document that the
document reflects they received some sort of discipline, but
I am not going to litigate the underlying facts that
constitute whether they got this properly or not is my
problem, my concern, and my ruling will probably be based
accordingly.

I have no quarrel with your proffering an exhibit like
this one. Say this exhibit was kept in the normal course of
business and reflects what it reflects, regardless of what
it reflects, but that's as far as I'm going to go. I'm not
going to hear any testimony from this witness on whether he
thought the discipline was warranted, unwarranted, or
anything of that sort.

MR. SELEMAN: Your Honor, let me try to ask the
question a different way that perhaps is more acceptable.

JUDGE CATES: All right, you can ask.

0. BY MR. SELEMAN: Could a lieutenant be disciplined if
he or she did not do a good enough job of ensuring that the
security officers under his or her command were doing
quality work?

A. Yes.

Q. What could be the consequences to a lieutenant, who is

evaluated poorly in the future?
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A. It certainly could impact promotion opportunities, and
it could ultimately result in discipline for that
individual, up to and including termination through the
progressive discipline policy.

MR. SELEMAN: I would move for the introduction of
Employer Exhibit 18.

JUDGE CATES: Any objection to Employer's 187

MS. PLASS: Again, Your Honor, I have an objection with
respect to the relevance of it in the issues that we have
before us in this case. I mean we have his testimony and
then this case, it doesn't necessarily reflect what it is
he's proposing to say.

MR. SELEMAN: Your Honor, it does, but since you've
expressed a desire that I not ask people to, you know, sort
of read to them from exhibits, I'm not going to point them
to particular language in the exhibits. 1I'll save that for
my brief. I'll explain the legal relevance in the brief.

MS. PLASS: That's why I'm objecting to the document.
We have the testimony, and since we're not receiving
testimony concerning the events in this exhibit, I don't
think it's appropriate to have it in evidence to be
considered in a brief.

JUDGE CATES: Well, I think I have made my indication
clear, and I will state it as clearly as I can and then

we'll move on.
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I will, over your objection, accept Employer 18. But
what I'm telling you is that I've heard this witness testify
that things may happen if a supervisor, or if a lieutenant,
whether they're supervisor or employee, if they don't do
their job up to the standards that whoever evaluates them
feels is necessary, that they can take disciplinary action
against them.

And I will receive this for the limited purpose that
this witness has stated this is a lieutenant that he
described and that the lieutenant was not living up to,
based on this document, but I'm not going to litigate the
underlying facts that make up this document.

In other words, the document I will receive in support,
if it does support his testimony that there are consequences
if the lieutenant does not carry out his job to the
satisfaction of whoever reviews the lieutenant's work. It's
to that limited purpose that I'll receive it.

(Employer's Exhibit 18 received into evidence.)

JUDGE CATES: If you have other questions, you should
ask them.
0. BY MR. SELEMAN: Do security officers create One on One

forms for one another?
A. No. Security officers do not create One on One forms
for each other.

0. Do they create annual written evaluations of one

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 135 of 166 338

another?

A. No, they do not create annual‘written evaluations for
each other;

Q. Other than the things that you've already testified
about, what type of tasks did the lieutenants perform on a
daily basis?

A. Well, they start out their day essentially attending the
shift briefing. They may have input during the shift
briefings. Once they break out of there, they typically
would issue weapons to officers that are going out into the
field after properly relieving the off-going personnel.

So they may be issuing weapons to officers. They
perform inventories of equipment, post inspections. Post
inspections would include verifying the officers have all
their equipment on their posts, they're properly logged in
on their posts, they're fit for duty, answer questions that
may come up of them.

That applies to most posts they go to. That's typically
what they do. They're responsible for CAS and SAS
activities, which include assessment and monitoring,
documenting things that are going on during the course of
the shift electronically and/or documenting in hard copy,
say, dispatch personnel to various things. It could be
alarms.

It could be something happened in the field that they
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want to investigate to know more information about. They
respond to various questions or issues that the officers may
have out in the field, to provide guidance or direction and
clarification.

They perform observations of the officers. It's a
documented form. It's called a security fundamental
observation. There's a requirement to complete a certain
number of those on a monthly basis, so they may perform
those on any given day.

They can address medical related issues to the
employees. They may assist with report writing. They may
assist with condition reports or ARs, as they're now called,
which is a formal process that we use to identify issues
related to -- at the nuclear plant. It can be low level
issues, or it can be the higher tier things that can, you
know, result in safety related events, or equipment that's
broken.

They correct, coach, and counsel as needed, so if they
observe something in the field that's not correct, depending
on what the level is, they can -- you know, they can coach
it verbally, they can coach it by documenting it, they can
go to the discipline policy. They can relieve officers that
aren't feeling well on duty or are fatigued.

Itvprobably just falls under the FFD policy. There's a

lot of things they can do with that. They're responsible
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Q. Are there other ways that lieutenants are treated
differently than security officers?

A. If treated differently means they get higher wage of
pay, their benefit package has some differences, they have
more freedom to be able to do things during the course of
the day without having to ask for approvals, so yeah.

Q. How are the wages for lieutenants different than
security officers?

A. Without knowing the exact dollar amount, there's -- the
highest paid security officer to the lieutenants, there's
probably about a $4 break in there, approximately.

0. Do lieutenants attend any meeﬁings that security
officers do not attend?

A. Yes. Well, there's a five-week training cycle, which an
entire team goes into a five-week training cycle. But
during particular cycles when they're in there, there may be
pieces of the training, sections of the training that's
specific to the supervisory core.

So they would break out and they would be the only ones
that attend those pieces. There's certainly pieces that
everybody attends. So there's the five-week training cycle.
There's various meetings that we may have before a shift
starts where the Operations Coordinator or I or both of us
ask to speak to all the supervisors before we go into the

shift briefing, so that happens on some occurrence.
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There's times when we, after the briefing, ask all the
lieutenants to step out and go into a location, it could be
the captain's office, it could be the conference room, and
speak to just the supervisory group on a particular issue.

We've had one off site meeting, which we called -- it
was an alignment meeting. Off site meaning away from the
facility where it was to be a more informal type meeting
where we could meet and talk about where we wanted to go
directional-wise as an organization, to align with FP --
Florida Power & Light's goals so that both organizations
were moving more in alignment with one another and trying to
get to the ultimate goals of trying to improve overall
safety, human performance, and just make our organization
better.

There have been some meetings that we've had where we've
talked about human performance and we may have a piece with
the Qhole shift or in the shift briefing, and we may have a
breakout session where we kind of add on to whatever we told
everybody at the briefing, we told something in addition to
the lieutenants and the shift captain and the rest of the
supervisory core.

So yes, there are some meetings that are held with just
the supervisory core.

Q. Do lieutenants receive any type of initial training

that's different than security officers?
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A. Initial training meaning once they're promoted to a
lieutenant? If that's the case, yes, they go through
additional training officers don't go through. So they go
through CAS and SAS training. They would go through
response team leader training.

There's various tasks. In our security plan it
identifies a certain number of tasks that people have to
perform and there's certain tasks that's set up specifically
just for supervisors. And it's identified on our
gualification card as supervisors only.

Fitness for duty, they go through a little additional
training that the officers don't go through so that they
have a better understanding of how to, while they're in the
field performing oversight and observation of day-to-day
activities, how to recognize fatigue, actions to take.

With fatigue, there's a lesson plan that goes with that.
I may be wrong on the number. I think it's Lesson Plan 92.
It's fatigue for supervisors. The title may be incorrect,
but that's what it deals with.

So it's fitness for duty. So yeah, there are various
training activities that take place at a higher level for
the lieutenants and above, and it would be for the officers.
Those are the ones that come to mind.

Q. Are there any occasions where you would meet with the

security officers and exclude lieutenants?
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0. BY MR. SELEMAN: Mr. Mareth, if lieutenants were not
considered supervisors by the Company, who would be the next
highest person?
A. It would be the captain.
Q. And approximately how many people would a captain be
supervising at any one time i1if the lieutenants are not
supervisors?
A. Approximately 37.
0. Would that be feasible?
A. No, it wouldn't. It wouldn't be practical. One person
trying to manage and supervise 37 people with the
responsibilities that he has on the shift couldn't do it.
Q. Are you familiar with how the structure is set up for
security at other nuclear facilities?
A, Yes, 1 am.
Q. Approximately how many other facilities are you familiar
with in that way?
A. Probably a total -- approximately 14.
Q. Do you know of aﬁy other nuclear site where there's a
ratio of captains or somebody equivalent to the security
officers that is anything like that one to 37 type ratio?
A. No. All of them are similar to what we have.

MR. SELEMAN: Your Honor, I'm about to go into my last
sort of large category of questions for Mr. Mareth. Would

you like me to continue at this time? It's likely to take
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30 minutes.

JUDGE CATES: Yeah, let's get started. I may interrupt
you because I need to take care of some matters between a
quarter of 5:00 and a quarter after 5:00, but I'm sort of
hemmed into that timeframe. And I probably need to get back
to the hotel to do that. So we'll go at least another 20
minutes and see where we're at.
Q. BY MR. SELEMAN: Are you aware, as alleged in this
case, that the Company terminated Mr. Frazier and Mr. Mack
in retaliation for bringing issues or complaints to the
attention of management?
A. I'm aware of that.
Q. What do you think about that allegation?
A. It's incorrect. It's false. They were not terminated
for those reasons.
Q. Generally speaking, how does the Company think about
complaints? .
A. I guess from our perspective we're open to them. I mean
we spend a lot of time encouraging people to bring issues
forward to us. We have processes in place to bring issues
forward to us. We speak to those issues during our shift
briefings on a regular basis.

We include it in our five-week training cycle. TWe
invite Employee Concerns representatives over at least on an

annual basis to speak to all of the employees. We have our
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Safety Conscious Work Environment program that we speak to.
We have postings up out in the hallway that are safety
conscious, Safety Conscious Work Environment related that we
change out on some frequency.

I think we do more than a satisfactory job of
communicating our desires as an organization, as well as
FPL, that we want people to bring issues forward to us and
the avenues in which they can do that.

Q. Generally speaking, what is SCWE or Safety'Conscious[
Work Environment?

A. It's a process -- actually the Nuclear Regulatory
Commission requires it. It's in our contract with FPL. FPL
has a similar process and all contractors out there, I'm
sure in their contracts with FPL, have a similar process.

But it's an environment where individuals can come
forward to the NRC, to the FPL, to our organization, report
anything without the fear of being retaliated against.

Q. What type of issues are covered by SCWE?

A. It can be -- it can be anything. It can be broke/fix
things, which are, I guess, a nuclear term for equipment
that's broke needs to be fixed. It can be lower level
things. A person could write an issue -- let me rephrase
that.

An individual could bring anything forward. It could be

the toilet paper in the bathroom is too coarse and they want
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to see that changed out. If can be at the higher spectrum
where 1it's safety related, industrial, or nuclear related,
so it's everything in between. Literally, they can bring
anything forward.

And then it's a process of where do you fit the issue,
into what bucket? Bucket meaning where does it fit in the
gamut and what level of attention does it get, immediate, or

is it something down the road that may take a year to fix or

longer?
A good example would be our vests. The issue came up
and it's come up for a long time. Since I've been there

I've heard about that and we just changed those out 30 days
or sSo ago.

Q. Does the SCWE concept or procedure cover all of the
issues that you've heard Mr. Frazier and Mr. Mack testify
they brought to the attention of management?

A. All of them? Yeah, I would say so because it's open.
It can cover anything, so yes.

Q. Is the SCWE issue important to the Company?

A. Very much so. We spend a lot of time reinforcing it,
communicating it, so yes, very important. It has more
impact -- it has a lot of impact to the Company. It can
impact our profit award that we receive from FP&L on an
annual basis, but it's more important than Jjust a profit.

It's ——- ultimately, you're trying to ensure that the
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employees have a safe environment to work in.

Q. Can.it affect -- can the Company's SCWE performance or
performance related to SCWE affect your personal
compensation?

A. Yeah, my bonus can be impacted negatively by poor
performance.

(Employer's Exhibit 19 marked for identification.)

Q. BY MR. SELEMAN: I'm showing you an ll-page document
that's been marked as Employer Exhibit 19. Would you please
look at this document and tell me if you're familiar with
it

A. (Reviews document.) Yes, I'm familiar with it. It is
our Company policy for Safety Conscious Work Environment.
Q. Do you see that throughout this policy there are

references to Site Supervisors?

A, Yes.
Q. Who does that -- who do those references refer to?
A. The lieutenants and above, up td my level.
MR. SELEMAN: Move for the introduction of Employer
Exhibit 19.
JUDGE CATES: Any objection?
MS. PLASS: I'm almost through looking at the document.
JUDGE CATES: Okay, continue. Let us know when you
are.

(Whereupon, Ms. Plass reviewed the document.)
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THE WITNESS: Do I still have the question open to me
that he originally asked?
JUDGE CATES: No, you've made your comments. We're

giving her a chance to examine this document.

THE WITNESS: Understand.
MS. PLASS: No objection, Your Honor.
JUDGE CATES: I will, without objection, received

Employer 19, an 1ll-page exhibit, the caption the Policy
Manual for Safety Conscious Work Environment.

(Employer's Exhibit 19 received into evidence.)

Q. BY MR. SELEMAN: Generally speaking, does the policy
set forth in Employer Exhibit 19 set forth responsibilities
for lieutenants -- I'm sorry, Employer Exhibit 19? Does it
set forth responsibilities for lieutenants?

A. Yes, it does. There again, they're identified as first
line supervisors. Issues are brought forward to them. The
expectation would be that they address the issues, which can
include pushing it up as high as my level, pushing it fo
FPL. Pushing it simply meaning taking it to the appropriate
avenue to try to get it resolved, or resolve it at their own
level.

Q. Generally speaking, does this policy provide for any way
that the Company's or the site, or the Turkey Point site's
SCWE performance is going?

A. Yes. The -- we have a quarterly evaluation that's
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conducted. We receive from our corporate headquarters a

list of 25 employees on a quarterly basis that we are to go

out and solicit -- there's an actual form in here. I think
it's -- let me find it.
It's Page 9 of 11. So we're sent on a quarterly basis,

to the named 25 individuals. It's randomly selected. It
can include me ail the way down to the security officers.
And of those 25 individuals, we go out, Dr. Macdonald and I
normally sit down with the individuals. And what we do is
we either bring them into our location up in our office
area, or we'll go into the field in some occasions, and we
explain that they've been selected randomly for the survey.

The survey has five questions for the SCWE piece, and
then there's additional questions for an employee
satisfaction piece that we inform the individuals who are
sitting down with us that this going to be anonymous.

We know the 25 people because those names are provided
to us, but when they fill out the form, they do not identify
the shift they're on. The only thing they put on there is
the answer to the question. Then they date the document.

The document's then folded up, put into an envelope.
That envelope is sealed. Those are given back to whoever it
was that administered this. We place those into a sealed
envelope, larger envelope, and then we send those off to our

company representative, the person that's responsible for
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about here, this actually rolls-up -- I know it at least
goes up to our company president, so he sees the results of
all the sites. So this isn't Jjust our site.

This is throughout the FPL fleet that's within our
organization, so other sites use this as well. This data
rolls-up to the president and my immediate boss, who's the
vice president. And if we don't pass certain criteria, then
we get feedback on usually what corrective actions we're
going to také to get within our accepted standard, and the
accepted standard's 80 percent or better.

(Employer's Exhibit 20 marked for identification.)

Q. BY MR. SELEMAN: I'm showing you an ll-page document
that's been marked as Employer Exhibit 20. Are you familiar
with this document?

A. I am. This is the Safety Conscious Work Environment
handbook. This is the document that's issued to employees.
Q. Who all gets --

A. This is handed to all employees during the initial
hiring so after they've actually been selected and start
their training.

(Employer's Exhibit 21 marked for identification.)

Q. BY MR. SELEMAN: And I'm showing you a l4-page document
that's been marked as Employer Exhibit 21. Do you recognize
that document? |

A. Yes, I do.

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
(410) 974-0947




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 15-13224 Date Filed: 10/28/2015 Page: 148 of 166 357

0. What is it?
A. This is a -- it's an additional document that also deals
with Safety Conscious Work Environment. This is provided to

supervisors, all supervisors and above.

Q. Does that include lieutenants?

A. Yes, lieutenants are included in that.

Q. Why are the lieutenants and higher given another book?
A. It's so that they understand how important the SCWE is
to the organization. If you look, I believe, on the second

page, there's a comment in there from Eric Wilson, who at

that time was the CEO of the Company -- excuse me, I'm
sorry. He was the president of the Company before he became
the CEO.

It helps, I think, give an overview of what the
respons -- what our responsibilities are as supervisors, and
in administering and ensuring that we do provide the Safety
Conscious Work Enviroﬁment.
Q. Do lieutenants have any type of different role in the
SCWE process and procedures than security officers?
A. Yeah. I think security officers -- security officers --
anyone can bring up issues. Security officers tend to push
their issues up to various levels. They don't have to go
through a lieutenant and a captain, etc., to get to me.

They don't even have to go through our organization.

They could go to FPL, immediately they go to the NRC, but as
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lieutenants and above, our responsibility is to address the
issue and not just hear what they're saying and leave it.
We need to address it, to try and resolve it, whatever that
resolve may be.

MR. SELEMAN: I'd move for the introduction of Employer

Exhibit 20 and 21.

JUDGE CATES: Any objection?
MS. PLASS: One moment, Your Honor.
JUDGE CATES: All right.

(Whereupon, Ms. Plass reviewed the documents.)
MS. PLASS: I have no objection, Your Honor.
JUDGE CATES: I will, without objection, receive
Employer's 20 and 21.
(Employer's Exhibits 20 and 21 received into evidence.)
JUDGE CATES: And at this point, I'm going to go off
the record for just a moment here.
(Off the record.)
JUDGE CATES: On the record.

At this point, we'll be in recess until 9:00 a.m. in the

morning.

Off the record.
(Whereupon, at 4:50 p.m., the hearing in the above-entitled
matter was adjourned, to reconvene the next day, Wednesday,

April 6, 2011, at 9:00 a.m.)
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To the extent that this could conceivably have enough
weight to come under Federal Rule of Evidence -- I always
get them backwards because I'm dyslexic -- 401 of the
Federal Rules of Evidence or 104, whichever one speaks to
relevant evidence, I will deem it relevant enough to meet
that requirement and would overrule the objections of
General Counsel and receive it.

(Employer's Exhibit 22 received into evidence.)

Q. BY MR. SELEMAN: Mr. Mareth, is a survey -- 1s the type
of survey that's reflected in Employer's Exhibit 22
conducted every quarter for the Turkey Point facility?

A. Yes, it is a quarterly survey.

0. What do you do based on -- strike that.

Did a point in time come when you decided you needed to
do something to try to create a better SCWE environment?
A. Yes, in 2009 I'm going to -- in 2009, we didn't have

real good results in our SCWE quarterly results, as well as

just in general feedback. So what we attempted to do was
spend more -- what we attempted to do was solicit more
information, get individuals to better understand the SCWE
program, what we were trying to do with the data to try and
improve overall knowledge, as well as resolve issues that
were being brought forward.

(Employer's Exhibit 25 marked for identification.)

Q. BY MR. SELEMAN: I'm showing you a two-page document
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that's been marked as Employer Exhibit 25. Are you familiar
with this document?

A. Yes, I am. We refer to it as First 48 because it's just
got 48 items identified on it. These are issues that have
been brought up to us through various vehicles, five-week
training cycle sessions, issues that were brought up, it
could have been through e-mails, it could have been brought
up through CAP process, it could have been brought up at
shift briefings, a lot of different vehicles.

And what we did is put them into this list and then
tried to work -- we worked this list down. Some of them had
higher priorities than others based on what they were.

Q. When was this list created?

A. I believe we put this together in probably the -- I
think it was the fourth quarter of 2009.

Q. Has this document changed at any time?

A. It's been -- items have been updated as they've been
getting completed.

Q. Do you know if any of the issues that Mr. Frazier or

Mr. Mack identified as issues they raised appear on this

document?

A. Item Number 29 is in reference to the vests, so that's
one of the similar issues. Item Number 34 is in reference
to Porta-lets, so that's been an issue identified. Item 36,

again, is a similar Porta-let issue in a different location

Free State Reporting, Inc.
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that has been brought up by Tom.

So glancing through, those are several of the items that
are similar or the same.

MR. SELEMAN: I would move for the introduction of
Employer Exhibit 25.

MS. PLASS: Voir dire, Your Honor, please?

JUDGE CATES: You may as long as it's voir dire.

VOIR DIRE EXAMINATION

Q. BY MS. PLASS: Mr. Mareth, did you prepare this
document, Employer's Exhibit Number 25°7?
A. I would have been involved in -- actually, Dr. Macdonald
would have been the one that actually, you know, entered the
data on to it. However, it was a combination of myself,
her, and I believe Juan Rodriguez was involved in kind of
gathering all the data to put in here, but she actually put

it into the system.

Q. And you say you don't know the date of this document?
A. I can't give you an exact date, no.

MS. PLASS: I have no objection, Your Honor.

JUDGE CATES: I will, without objection, receive the

two-page exhibit captioned for my purposes, the First 48.
(Employer's Exhibit 25 received into evidence.)
(Employer's Exhibit 26 marked for identification.)

Q. BY MR. SELEMAN: I'm showing you a one-page document

that's been marked as Employer Exhibit 26. Do you recognize

Free State Reporting, Inc.
1378 Cape St. Claire Road
Annapolis, MD 21409
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this document?

A. Yes, I do. And this is a document that it's identified,
it shows a time line and it shows various things that the
organization, Regulated Security Solutions had taken various
actions or steps to work to improve the SCWE knowledge and
understanding to help improve the overall SCWE scores and
results that we were getting.

Q. Do you know what period of time is re